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UNLAWFUL CORPORATE PAYMENTS ACT OF 1977

WEDNESDAY, APRIL 20,1977

House of R epresenta tive s,
Subcommittee  on Consum er  P rotection and  F inan ce ,

Committee  on Interstate and F oreign  Comm erce,
Washington, D.C.

9 The subcommittee met, pursuant  to notice, at 11 a.m. in room
2218, Rayburn House Office Building, Hon. Bob Eckhardt, chair
man, presiding.

Mr. Eckhardt. The Subcommittee on Consumer Protec tion and 
r  Finance will be in session.

Today, the  Subcommittee  on Consumer Protec tion and Finance 
begins 2 days of hearings on H.R. 3815, The Unlawful Corporate 
Payments Act of 1977. During the waning days of the 94th Congress, 
the  subcommittee held hear ings on a simi lar foreign bribery bill, 
but  was unable  to repo rt it out because of end-of-session legislative 
pressures . H.R. 3815 would amend the  Secur ities Exchange Act of 
1934 and othe r acts to prohibit bribes to foreign officials. Violators 
would be subject to criminal sanctions .

Since 1974, approximately  200 American corporations have ad
mitted making questionable foreign payments exceeding $300 mil
lion. The majority  of these  firms are  Fortune 500 indus trials . They 
are  involved in aerospace, airl ines  and a ir service, d rugs and health 
care, oil and gas production and services, and food products. As 
Pitney-Bowes Chairman Fred Allen observed: “Corporate corrup
tion is big business.”

There  is a broad and growing concensus th at  foreign bribes are 
not only unethical, but bad business as well. They short-c ircuit the 
free marke tplace  by direc ting business to those companies too 
inefficient  to compete in the  t rad itional  c rite ria of price, quality, or 
service. The publicity att endant to disclosure of such payoffs often 
jeopardizes corporate  assets through cancel lation  of impor tant  con
tracts  and confiscation of valuab le overseas properties.

• Not only is corporate bribe ry uneth ical and bad business, it may
also be unnecessary. SEC Chairman Hills testified before the  Sen
ate: “Indeed, we find in every industry where  bribes have been 
revealed tha t companies of equal size are  proclaiming that  they see 

< no need to engage in such practices.” A s ubstantial number of the
foreign bribes disclosed have not been made to “outcompete” for
eign firms, but rat he r against American companies for the  same 
business.

(1)
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Bribery of foreign officials by U.S. corporations also creates  severe foreign policy problems. Payments by Lockheed, alone, have had serious repercussions for the  governments of Ja pan , Italy  and the Netherlands , with concomi tant diplomatic  problems for the United States. As Theodore Sorenson testified during the subcommit tee’s hearings in 1976: “Such payments . . . [tarnish] our country ’s image, undermining the  legal, political and economic order of friendly host governments, and rendering  those governments as well as our own more vulnerable to anti-American backlash . . .”Significantly, many U.S. corporations would welcome a strong anti-bribery  sta tute because it would m ake it easie r to resis t pressures from foreign officials. Former Gulf Oil Company Chairm an Bob Dorsey testified tha t such a law would have put  Gul f in a b ette r position to re sist and refuse demands by th e South Korean Government for political contribut ions.
H.R. 3815 is divided into two sections, which I shall briefly summarize:
Section 1 applies to corporations subject to the  jurisd iction  of the SEC by virtue of the  reporting requirements  of the  Securities Exchange Act of 1934. It applies the existing  criminal penal ties of the  securities laws—up to 5 years imprisonment and a fine of up to $10,000 for individuals  and a  fine of up to $1,000 for companies—for payments, promises of payment , or autho rizat ion of payment of anything of value  to any foreign official, political party , candidate for office, or intermediary , where there is a corrupt purpose. The corrupt  purpose must be to induce th e recipient to use  his influence to direc t business to any  person or to influence  any official act or decision of a government.
Section 2 applies the  identical  prohibitions and penal ties provided by section 1 to any domestic business concern other tha n one subject to the jurisd iction  of th e SEC pur sua nt to section 1. Violations of the criminal prohibit ion under section 2 by persons not subject to SEC jurisd iction  would be investigated and prosecuted by the Just ice Depar tment . Violations under  section 1 would normally be investigated initially  by the  SEC, but  refer red for criminal prosecution to the  Just ice Depar tment. Since the 1934 act provides the  SEC with auth ority to enforce its provisions by civil injunction, similar auth ority is granted the  Justic e Department to enforce the provisions of this section.
The bill does not address itsel f to “grease” or “facil itating” payments made to low-level clerical or minister ial government officials.
Without objection, at  this  point, the  text of H.R. 3815 and H.R. 1602 and all Agency repor ts thereon will be placed in the  record.[Testimony resumes on p. 25.]
[The tex t of H.R. 3815 and H.R. 1602 and Agency reports thereon follows:]



95t h  C O N G R E S S  
1st S es sio n H. R. 3815

IN TH E HOU SE OF RE PR ES EN TA TIVE S
FE BR UAR Y 22, 1977

Mr. E ckhardt introduced the  following h il l; which was re ferred  to  the Com
mittee on Intersta te and Foreign Commerce

A BILL
To amend the Securities Exchange Act of 1934 to make it un

lawful for an issuer of securities registered  pursuant to sec
tion 12 of such Act or an issuer required to file reports  
pursuant to section 15 (d) of such Act to make certain pay
ments to foreign officials and other foreign persons, and 
for other purposes.

1 Be  it enacted by the Sen ate  and  House of Representa-

2 lives of the Uni ted Sta tes  o f Am erica in Congress assembled,

3 SHORT TIT LE

4 Section  1. This Act may he cited as the “Unlawful

5 Corporate Payments Act of 1977”.
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UNLAWFUL PAYMENTS BY ISSUERS OF REGISTERED

SECURITIES

Sec. 2. (a) The Securities Exchange  Act of 1934 (15 

U.S.C. 78a et seq.) is amended by inserting immediately 

after section 30 the following new sect ion:

“ UNLAWFUL PAYMENTS TO OFFICIALS

“Sec. 30A. (a) It  shall be unlawful for any issuer which 

has a class of securities registered pursuant to section 12 of 

this title or which is required to file reports pursuant to sec

tion 15 (d) of this title to make use of the mails, or of any 

means or instrumental ity of interstate commerce, corruptly 

to offer, pay, or promise to pay, or authorize the payment of, 

any money, or to offer, give, or promise to give, or authorize 

the giving of, anything of value to—

“ (1)  any foreign official for purposes of—

“ (A) influencing any act or decision of such

foreign official in his official capacity;  or

“ (B) inducing such foreign official to use his

influence with a foreign government or instrumen

tality thereof to affect or influence any act or deci

sion of such government  or inst rumentali ty;

“ (2) any foreign political party or official or any 

candidate for foreign political office for purposes of in

ducing such party,  official, or candidate to use its or his 

influence with a foreign government or instrumentality25
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thereof to alTect or influence any act or decision of such 

government or instrumentality; or

“ (3) any person, while knowing or having reason 

to know that all or any portion of such money or thing 

of value will be offered, given, or promised, directly 

or indirectly, to—

“ (A) any foreign official for purposes of—

“ (i) influencing any act or decision of

such foreign official in his official capacity; or 

“ (ii) inducing such foreign official to use 

his influence with a foreign government or in

strumentality thereof to affect or influence any 

act or decision of such government or in

strumentali ty; or

“ (B) any foreign political party or official 

thereof or any candidate for foreign political office 

for purposes of inducing such party,  official, or can

didate to use its or his influence with a foreign gov

ernment  or instrumentality thereof to affect or in

fluence any act or decision of such government or 

instrumentality.

“ (b) Any issuer which violates subsection (a) of this 

section shall, upon conviction, be punished by a fine of not 

more than $1,000,000 .

23

24
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“ (c) Wh enever  an issuer violates subsect ion (a)  of th is 

section—

“ (1) any  officer, director, or employee of such 

issuer, or any  natura l person in contro l of such issuer, 

who knowingly and willfully ordered, autho rized , or 

acquiesced in the  act or prac tice  constituting such vio

lation  ; and

“ (2)  any  age nt of such issuer who knowingly and 

willfully carr ied out such act or practice, 

shall, upon  convict ion, be punished by a fine of not  more 

than $10,0 00 or by impr isonm ent for not  more than five 

year s, or both.

“ (d) Wh ene ver  a fine is imposed und er subsection (c) 

of this  section upon  any  officer, director, employee,  or age nt 

of an issuer, or upon any  natura l person in contro l of such 

issuer, such fine shall not be paid , directly  or indirectly, by 

such issuer.

“ (e) As used in this section:

“ (1) The  term  ‘control’ means the  power to ex

ercise a controlling influence ove r the management  or 

policies of an issuer, unless such pow er is solely the 

result  of an official position with such issuer. In  deter

mining wh eth er a person controls an issuer for purposes 

of thi s section,  any  person who owns benefic ially, either 

directly  or through one or more cont rolled issuers, 25

w

*

*

25
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per centum or more of the voting securities of an issuer 

shall be presumed to control such issuer, and any person 

who does not so own 25 pe r centum or more of the voting 

securities of an issuer shall be presumed not to control 

such issuer.

“ (2) The term ‘foreign official’ means any officer 

or employee of a foreign government or any department, 

agency, or instrumentality  thereof, or any person acting 

in an official capacity for or on behalf of such government  

or department, agency, or instrumentality . Such term 

does not include any employee of a foreign government 

or any department, agency, or instrumentality  thereof 

whose duties are  ministerial or cler ical.”.

(b) Section 32 (a ) of the Securities Exchange Act of 

1934 (15 U.S.C. 78ff (a) ) is amended by inserting immedi

ately after “tit le” the first place it appears the following: 

“ (other than section 30A )” .

UNLAWF UL  PAY MENTS  BY OTIIER DOMESTIC CONCERNS

Sec. 3. (a) It  shall be unlawful for any domestic con

cern to make use of the mails, or of any means or instrumen

tality  of interstate  commerce, corrupt ly to offer, pay, or 

promise to pay, or authorize the payment of, any money, or 

to offer, give, or promise to give, or authorize the giving of, 

anything of value to—
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(1)  any  foreign  official for purposes  of—

(A ) influencing any  act  or decision of such 

foreign official in his official capacity; or

(B) inducing such foreign official to use his 

influence with a foreign gov ernment or inst rumen

tali ty thereof to affect or influence any  act o r decision 

of such gove rnment or ins trumenta lity ;

(2)  any  foreign politica l pa rty  or official or any  

cand idate  for foreign political  office for purposes of in

ducing such party , official, or cand idate  to use its or his 

influence with  a foreign gov ernment or inst rumenta lity  

thereof to affect or influence any  act  or decision of such 

gov ernment or inst rum entality; or

(3)  any  person, while knowing or hav ing  reason 

to know  that all or any port ion of such money or thin g 

of value will be offered, given, or promised, direc tly 

or indirectly, to—

(A ) any  foreign official for purposes of—

(i) influencing  any  act  or decision of such 

foreign official in his official ca pa ci ty ; or

(ii) inducing such foreign official to use his 

influence with  a foreign government or inst ru

menta lity  thereof to affect or influence any  act 

or decision of such gov ernment or ins trum enta l

ity ; or

w
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(B) any foreign political party  or official 

thereof or any candidate for foreign political office 

for purposes of inducing such party , official, or 

candidate to use its or his influence with a foreign 

government or instrumentality  thereof to affect or 

influence any act or decision of such government or 

instrumentality.

(b) Any domestic concern which violates subsection 

(a) of this section shall, upon conviction, be punished by 

a fine of not more than $1,000,000.

(c) Whenever a domestic concern violates subsection 

(a) of this section—

(1) any officer, director, or employee of such do

mestic concern, or any natura l person in control of 

such domestic concern, who knowingly and willfully 

ordered, authorized, or acquiesced in the act or prac

tice constituting such viola tion; and(2)  any agent  of such domestic concern who know

ingly and willfully carried out such act or practice,

shall, upon conviction, be punished by a fine of not more 

than $10,000 or by imprisonment for not more than five 

years, or both.

(d) Whenever a fine is imposed under subsection (c) 

of this section upon any officer, director, employ* 

agent of a domestic concern, or upon any natural  person in25
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8

2 control of such domestic concern, such fine shall not be

2 paid, directly or indirectly, by such domestic concern.

3 (e) Whenever it appears to the Atto rney  General that

4 any person has engaged, is engaged, or is about to engage in

5 any act or pract ice constituting a violation of subsection (a)

6 of this section, the Attorney General may, in his discretion,

7 bring a civil action in an appropr iate district court of the

8 United States to enjoin such act or practice, and upon a

9 proper showing a permanent or temporary  injunction or a

10 temporary restrain ing order shall be granted without bond.

11 (f) As used in this section:

12 (1) The term “control” means the power to exer-

13 cise a controlling influence over the management or

11 policies of a domestic concern, unless such power is

15 solely the result of an official position with such domestic

16 concern. In determining whether a person controls a

17 domestic concern for purposes of this section, any

18 person who owns beneficially, cither directly or through

19 one or more controlled domestic concerns, 25 per centum

20 or more of the voting securities of a domestic concern

21 shall be presumed to control such domestic concern, and

22 any person who does not so own 25 per  centum or

23 more of the voting securities of a domestic concern shall

24 be presumed not to control such domestic concern.

(2) The term “domestic concern” means any cor-25
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poration, partnership, association, joint-stock company, 

business trust, unincorporated organization, or sole 

proprietorship—

(A) which is owned or controlled by individu

als who are citizens or nationals of the United 

Sta tes;

(B) which has its principal  place of business 

in the United States ; or

(C) which is organized under the laws of a 

State of the United States or any territo ry, pos

session, or commonwealth of the United  States.

Such term does not include any issuer which is subject 

to section 30A of the Securities Exchange Act of 1934.

(3) The term “foreign official” means any officer 

or employee of a foreign government or any department, 

agency, or instrum entality thereof, or any person acting 

in an official capacity  for or on behalf of any such 

government or department, agency, or instrumentality . 

Such term does not include any employee of a 

foreign government or any departm ent, agency, or in

strumenta lity thereof whose duties are ministerial  or 

clerical.

(4) The term “interstate  commerce” means trade, 

commerce, transportation, or comunication among the 

several States, or between any foreign country and any
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10

1 State, or between any State and any place or ship out-

2 side thereof. Such term includes the intrasta te use of

3 (A) a telephone or other interstate means of coinmuni-

4 cation, or (B) any other in terstate instrumentality.

a

>
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95th CONGRESS 
1st Session H. R. 1602

IN  TH E HOUSE OF RE PR ES EN TA TIVE S 
J anuary 10,1977

Mr. Murphy of New York (for  himself and Mr. Solarz) introduced the 
following bill;  which was referred to the Committee on Inte rsta te and 
Foreign  Commerce

A BILL
To amend the Securities Exchange Act  of 1934 to require issuers 

of securities registered pursuant to section 12 of such Act 
to maintain  accurate records, to prohibit  certain bribes, and 
for other purposes.

1 Be  it enacted by the Sen ate  and  House of Representa-

2 tires  o f the Uni ted States of Am erica in Congress  assembled,

3 That  section 13(b)  of the Securities Exchange Act (15

4 U.S.C. 78m (b )) , is amended by inserting “ (1 )” after

5 “ (h )” and by adding at the end thereof the following:

6 “ (2)  Every issuer which has a class of securities regis-

7 tered pursuant to section 12 of this title and every issuer

8 which is required to file reports pursuant to section 15(d)

9 of this title shall—

I

91 -39 1 0  - 77 - 2
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“ (A) make and keep books, records, and accounts, 

which accurately and fairly reflect the transactions and 

dispositions of the assets of the issuer; and

“ (B) devise and maintain an adequate system of 

internal accounting controls sufficient to provide reason

able assurances that—

“ (i) transactions are executed in accordance 

with management’s general or specific authoriza

tion;

“ (ii) transactions are recorded as necessary 

(1) to permit preparation of financial statements in 

conformity with generally accepted accounting prin

ciples or any other criteria applicable to such s tate

ments and (2) to maintain accountability for assets;

“ (iii) access to assets is permitted only in ac

cordance with management’s authorization; and

“ (iv) the recorded accountability for assets is 

compared with the existing assets at reasonable in

tervals and appropriate action is taken with respect 

to any differences.

“ (3) I t shall be unlawful for any person, directly or 

indirectly, to falsify, or cause to be falsified, any book, record, 

account, or document, made or required to be made for any 

accounting purpose, of any issuer which has a class of 

securities registered pursuant to section 12 of this title or

*
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which is required to file reports pursuant to section 15(d)  

of this title.

“ (4) It shall be unlawful for any person, directly or 

indirectly—

• “ (A ) to make, or cause to be made, a materially 

false or misleading sta tement , or

“ (B) to omit to state, or cause another person to 

omit to state, any material fact necessary in order to 

make statements made, in the light of the circum

stances under which they were made, not misleading 

to an accountant in connection with any examination or 

audit of an issuer which has a class of securities regis

tered pursuant to section 12 of this title or which is 

required to file reports  pursuant to section 15 (d) of 

this title, or in connection with any examination or 

audit of an issuer with respect to an offering registered 

or to be registered under the Securities Act of 1933 .”. 

Sec . 2. The Securities Exchange Act of 1934 is 

amended by inserting after section 30 the following new 

section:

“payment s to offic ial s

“Sec . 30A. It  shall be unlawful for any issuer which 

has a class of securities registered pursuant to section 12 of 

this title or which is required to file reports pursuant to sec

tion 15 (d) of this title to make use of the mails or of any25
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means or instrumentality of interstate commerce corruptly 

to offer, pay, or promise to pay, or authorize the p ayment of, 

any  money, or to offer, give, or promise to give, or authorize  

the giving of, anything of value to—

“ (1)  any person who is an official of a foreign 

government  or instrumentality thereof for the purpose 

of inducing that individual—

“ (A)  to use his influence with a foreign gov

ernment or instrumentality, or

“ (B) to fail to perform his official functions, 

to assist such issuer in obtaining or retaining business for 

or with, or directing business to, any person or influenc

ing legislation or regulations of that  government or 

instrumentality ;

“ (2) any foreign political party  or official thereof 

or any candidate for foreign political office for the pur

pose of inducing that  party, official, or candidate—

“ (A ) to use its or his influence with a foreign

government or instrumentality thereof, or

“ (B) to fail to perform its or his official func

tions,

to assist such issuer in obtaining or retaining business 

for or with, or directing business to, any person or in

fluencing legislation or regulations of that government  

or inst rume ntal ity; or

«
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“ (3) any person, while knowing or having reason 

to know that all or a portion of such money or thing 

of value will be offered, given, or promised directly or 

indirectly to any individual who is an official of a 

foreign government or instrumentality thereof, or to 

any foreign political party or official thereof or any 

candidate for foreign political office, for the purpose of 

inducing that individual, official, or party—

“ (A) to use his or its influence with a foreign 

government or instrumentality, or

“ (B) to fail to perform his or its official 

functions,

to assist such issuer in obtaining or retaining business 

for or with, or directing business to, any person or 

influencing legislation or regulations of that government 

or instrumentality.” .

PAYMENTS TO OFFICIALS

Sec . 3. (a) It  shall be unlawful for any domestic con

cern, other than an issuer which is subject to section 30A 

of the Securities Exchange Act of 1934, to make use of the 

mails or of any means or instrumentality of interstate com

merce corruptly  to offer, pay, or promise to pay, or autho r

ize the payment of, any money, or to offer, give, or promise 

to give or authorize the giving of, anything of value to— 

(1) any individual who is an official of a foreign25
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government or instrumental ity thereof for the purpose 

of inducing that individual'—

(A) to use his influence with a foreign gov

ernment or instrumentality, or

(B) to fail to perform his official functions, 

to assist such concern in obtaining or retaining business 

for or with, or directing business to, any person or in

fluencing legislation or regulations of tha t government 

or instrumentality,

(2) any foreign political party or official thereof 

or any candidate for foreign political office for the pur

pose of inducing that party, official, or candidate—

(A) to use its or his influence with a foreign 

government or instrumentality thereof, or

(B) to fail to perform its or his official func

tions,

to assist such concern in obtaining or retaining business 

for or with, or directing business to, any person or in

fluencing legislation or regulations of that government  or 

instrumenta lity; or

(3) any individual, while knowing or having rea

son to know that all or a portion of such money or 

thing of value will be offered, given, or promised directly 

or indirectly to any individual who is an official of a 

foreign government or instrumentality thereof, or to any

•*
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foreign political party or official thereof or any candi

date for foreign political office, for the purpose of in

ducing that  individual, official or party—

(A) to use his or its influence with a foreign 

government or instrumentality , or

(B) to fail to perform his or its official 

functions,

to assist such concern in obtaining or retaining business 

for or with, or directing business to, any person or influ

encing legislation or regulations of that  government or 

instrumentality .

(h) Any person who willfully violates this section shall 

upon conviction be fined not more than S i0 ,000, or im

prisoned not more than five years, or both.

(c) As used in this section—

(1) the term “domestic concern” means an indi

vidual who is a citizen or national of the United States, 

or any corporation, partnership, association, joint-stock 

company, business trust, or unincorporated organiza

tion which is owned or controlled by individuals who 

are citizens or nationals of the United States, which has 

its principal place of business in the United States, or 

which is organized under the laws of a State  of the 

United States or any territory, possession, or common

wealth of the United  State s; and
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1 (2) the term “interstate commerce” means trade,

2 commerce, transporta tion, or communication among the

3 several States, or between any foreign country and any

4 State, or between any State and any place or ship out-

5 side thereof, and such term includes the intrasta te use

6 of a telephone or other interstate means of communica-

7 tion or any other interstate instrumentality.
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D E P A R T M E N T  O F STATE

Wa shing ton . O.C. 20520

APR 20 1577

Dear Mr. Chairman:
The Secretary has asked me to reply to your 

letter of March 7, requesting the Department of State's views on H.R. 3815, a bill to amend the Securities 
Exchange Act to make.it unlawful for specified persons to make certain payments to foreign officials and other foreign persons.

The Administration has carefully reviewed the problem of foreign bribery, and has made its views 
known through Secretary of the Treasury Michael 
Blumenthal's testimony on S.305 before the Senate Banking Committee on March 16, 1977. The Administration agrees with the aims of both S.305 and H.R. 3815 
and is in the process of suggesting improvements to them. The Department of State is hopeful that a law can be passed which will aid the Government's efforts to deter bribery of public officials abroad.

The Office of Management and Budget advises that from the standpoint of the Administration's program there is no objection to the submission of this report.
Sincerely,

Douglas J. Bennet, Jr. 
Assistant Secretary for 
Congressional Relations

The Honorable
Harley O. Staggers, Chairman

Committee on Interstate and 
Foreign Commerce
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0 r p a r tm rn t  n f  S u a tt r r  
ffiaBliinnloti. D.(£. 20530 

AP R 2  0  1377

H o n o ra b le  H a r le y  O.  S ta g g e r s  
C h a ir m an , I n t e r s t a t e  and  F o re ig n  

Co mm erce C om m it te e
Hou se  o f  R e p r e s e n t a t i v e s  
W ash in g to n , D .C . 20515

D ear M r.  C h a ir m a n : »

As p r e v i o u s l y  i n d i c a t e d  t o  th e  S e n a te  B a n k in g  C o m m it te e , 
t h e  A d m in i s t r a t io n  f i r m l y  s u p p o r t s  l e g i s l a t i o n  w h ic h  w ould  
p r o s c r i b e  th e  b r i b e r y  o f  f o r e i g n  p u b l i c  o f f i c i a l s  b y  A m eri can
b u s in e s s e s  and  t h e i r  r e p r e s e n t a t i v e s .  A c c o r d in g ly , we_ ar je__ __  *
i n  c o m p le te  a c c o rd  w i th  t h e  a im s an d o b j e c t i v e s  of ^f iT R . 38 15  J)
w h ic h  w ould  d i r e c t l y  c r i m in a l i z e  su c h  i l l i c i t  p r a c t i c e s - ; ----- ------
S e c r e t a r y  B lu m e n th a l w i l l  b e  t e s t i f y i n g  b e f o r e  t h e  C om m it te e 
on  H .R . 38 15  an d  w i l l  f u l l y  e l a b o r a t e  t h e  A d m i n i s t r a t i o n ’ s 
p o s i t i o n  w i th  r e s p e c t  t o  t h e  i s s u e - o f  f o r e i g n  p a y m e n ts . Th e 
p u rp o s e  o f  t h i s  l e t t e r  i s  t o  d i r e c t l y  a d d r e s s  o u r  s p e c i f i c  
c o n c e rn s  r e g a r d in g  t h e  e n fo rc e m e n t p r o v i s i o n s  o f  H .R . 38 15  
an d  t o  p o i n t  o u t  c e r t a i n  a p p a r e n t  w e a k n e sse s  o f  t h e  B i l l .

As th e  D e p a r tm e n t t h a t  w i l l  b e  u l t i m a t e l y  r e s p o n s i b l e  
f o r  c r i m in a l l y  p r o s e c u t i n g  an y  v i o l a t i o n s  o f  H .R . 3815 , we 
a r e  a c u t e l y  s e n s i t i v e  t o  t h e  n e e d  f o r  th e  B i l l  t o  p r o v id e  an  
e f f e c t i v e  m echan is m  f o r  d e t e c t i n g  an d i n v e s t i g a t i n g  s u s p e c te d  
v i o l a t i o n s  o f  i t s  p r o v i s i o n s .  Ou r e x p e r ie n c e  in  c o m b a t t in g  
d o m e s ti c  p o l i t i c a l  c o r r u p t i o n ,  c o u p le d  w i th  o u r  own  r e c e n t  
e f f o r t s  t o  d e v e lo p  p r o s e c u t i o n s  in v o lv in g  th e  b r i b e r y  o f  
f o r e ig n  o f f i c i a l s  am ply  d e m o n s tr a te s  th e  d i f f i c u l t i e s  o f  
g a th e r in g  s u f f i c i e n t  c r e d i b l e  an d  a d m is s ib le  e v id e n c e  t o  
s u p p o r t  p r o s e c u t i o n .  By i t s  v e r y  n a tu r e  th e  b r i b e r y  o f  p u b l i c  
o f f i c i a l s  i s  c o v e r t  and  g e n e r a l l y  i n v o lv e s  c o n s e n s u a l  p a r t i e s  
who go  t o  g r e a t  l e n g t h s  t o  c o n c e a l  t h e  t r a n s a c t i o n .  When th e  
o f f i c i a l  in v o lv e d  i s  a  r e p r e s e n t a t i v e  o f  a  f o r e i g n  g o v e rn m en t 
and  m o st  o f  th e  c r i t i c a l  a c t s  t a k e  p l a c e  o u t s i d e  o f  th e  c o u n t r y ,  
th e  p ro b le m s o f  d e t e c t i o n ,  i n v e s t i g a t i o n  an d  p r o s e c u t i o n  a r e  
n e c e s s a r i l y  com pounded .
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C o n s id e r in g  t h e  a n t i c i p a t e d  e n fo rc e m e n t  p ro b le m s  
a s s o c i a t e d  w i th  an y  s t a t u t e  w h ic h  w ould  p r o s c r i b e  b r i b e r y  
o f  f o r e i g n  o f f i c i a l s ,  we b e l i e v e  i t  im p e r a t iv e  t h a t  we b e  
i n  a  p o s i t i o n  t o  r a p i d l y  m o b i l iz e  maxim um a v a i l a b l e  i n v e s t i 
g a t i v e  r e s o u r c e s  t o  p u r s u e  p o s s i b l e  v i o l a t i o n s .  As c u r r e n t l y  
w o rd ed , H .R . 38 15  w ou ld  ham per  t h i s  e f f o r t  b y  s h a r p ly  d i v i d i n g  
i n v e s t i g a t i v e  r e s p o n s i b i l i t y  b e tw e e n  th e  S e c u r i t i e s  and  
E xchan ge C om m is si on  and  th e  F e d e r a l  B u re a u  o f  I n v e s t i g a t i o n .  
R a th e r  th a n  c r e a t e  su c h  an  an o m aly , th e  A d m in i s t r a t i o n  
p r o p o s e s  i n s t e a d  t o  r e t a i n  p r e s e n t  S e c u r i t i e s  and  E xch an ge 
C om m is si on  j u r i s d i c t i o n  o v e r  i l l i c i t  f o r e i g n  p ay m en ts  by  
i s s u e r s  s u b j e c t  t o  t h e i r  r e g i s t r a t i o n  r e q u i r e m e n ts  w h i le  
s im u l ta n e o u s ly  a s s i g n i n g  c r i m in a l  i n v e s t i g a t i v e  j u r i s d i c t i o n  
to  th e  F e d e r a l  B u re a u  o f  I n v e s t i g a t i o n  f o r  su c h  c a s e s  r e g a r d 
l e s s  o f  th e  i d e n t i t y  o f  th e  b r i b e r .  T h is  i s  i n  a c c o r d  w i th  
c u r r e n t  p r a c t i c e s  i n v o lv in g  a l l e g e d  d o m e s ti c  c o r r u p t i o n  b y  
i s s u e r s  an d  t h e i r  r e p r e s e n t a t i v e s  and  e x p e r ie n c e  h a s  sh ow n 
t h a t  i t  i n  no  wa y r e s t r i c t s  t h e  S e c u r i t i e s  an d  E xch an ge 
C om m is si on  fr om  c o n t in u in g  i t s  o w n 'c i v i l  i n v e s t i g a t i v e  e f f o r t s  
d e s ig n e d  t o  p r o t e c t  th e  i n v e s t i n g  p u b l i c .

Th e D e p a r tm e n t f u l l y  r e c o g n iz e s  t h e  e x p e r t i s e  d e v e lo p e d  
b y  th e  S e c u r i t i e s  an d  E xch an ge C om m is si on  o v e r  t h e  p a s t  
s e v e r a l  y e a r s  i n  t h e  a r e a  o f  i l l i c i t  f o r e i g n  p ay m en ts  an d  
b e l i e v e s  th e y  m u s t p l a y  a  v i t a l  r o l e  i n  an y  f u t u r e  a t t e m p t  
to  d e t e r  and  e r a d i c a t e  o n ce  and  f o r  a l l  b r i b e r y  o f  f o r e i g n  
o f f i c i a l s  b y  A m eri can  i s s u e r s .  T h ro ugh  t h e i r  v o lu n t a r y  
d i s c l o s u r e  p ro g ra m  th e y  h av e  p e r fo rm e d  a  v i t a l  p u b l i c  s e r v i c e  
i n  e x p o s in g  th e  p e r v a s iv e  an d  a p p a r e n t l y  l o n g - s t a n d in g  
p r a c t i c e  o f  some  b u s i n e s s e s  t o  e n g a g e  i n  s u c h  i l l i c i t  
p r a c t i c e s .  T h e i r  p ro p o s e d  R u le s  g o v e rn in g  c o r p o r a te  r e c o r d  
k e e p in g , i f  p ro m u lg a te d , s h o u ld  f u r t h e r  t h w a r t  a t t e m p t s  
b y  i s s u e r s  t o  c o n c e a l  su c h  p a y m e n ts  an d  w i l l  p re su m a b ly  
r e s u l t  i n  man y f e r t i l e  i n v e s t i g a t i v e  l e a d s .  I n  o r d e r  t o  b e  
i n  a  p o s i t i o n  t o  d e v e lo p  c r e d i b l e  e v id e n c e  i n  a d m is s ib le  
fo rm , t h i s  e x p e r t i s e ,  i n  o u r  v ie w , s h o u ld  b e  com bin ed  w i th  
t h a t  o f  th e  F e d e r a l  B u re au  o f  I n v e s t i g a t i o n  i n  i n v e s t i g a t i n g  
c o r r u p t i o n  an d  i n  g a t h e r i n g  e v id e n c e  a b r o a d . By a f f o r d i n g  
j u r i s d i c t i o n  o v e r  su c h  o f f e n s e s  t o  th e  F e d e r a l  B u re au  o f
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I n v e s t i g a t i o n ,  we w ould  b e  a b le  t o  u t i l i z e  th e  e x p e r t i s e  
o f  b o th  a g e n c ie s  t o  e n s u re  v ig o r o u s  and  p ro m p t c r i m in a l  
p r o s e c u t i o n s  o f  v i o l a t i o n s  o f  t h e  p ro p o s e d  s t a t u t e .

S e v e r a l  a d d i t i o n a l  f e a t u r e s  o f  H .R . 3815 , i n  o u r  v ie w , 
p o se  p o t e n t i a l  e n fo rc e m e n t  p ro b le m s . F i r s t ,  a s  c u r r e n t l y  
w ord ed  th e  s t a t u t e  w o u ld  r e q u i r e  t h a t  th e  m a i l s  o r  i n s t r u 
m e n t a l i t y  o f  i n t e r s t a t e  co m m er ce  be  d i r e c t l y  u se d  t o  o f f e r  
. . .  o r  ma ke th e  p r o h i b i t e d  p a y m e n t.  We b e l i e v e  t h i s  t o  b e  
u n d u ly  r e s t r i c t i v e  a n d  s u g g e s t  i n s t e a d  t h a t  th e  p r o v i s i o n  
b e  m o d if ie d  so  a s  t o  p r o v id e  t h a t  t h e  m a i l s  o r  i n t e r s t a t e  
f a c i l i t y  n e e d  o n ly  b e  u s e d  i n  f u r t h e r a n c e  o f  th e  i l l i c i t  
p a y m e n t,  o f f e r ,  e t c .

S e c o n d ly , we b e l i e v e  " a c q u ie s c e "  b y  e m p lo y ees  o r  
o f f i c i a l s  i s  to o  v ague a  c o n c e p t  up on w h ic h  t o  p r e d i c a t e  
c r i m in a l  l i a b i l i t y .  I f  b y  t h e  te rm  you w is h  t o  r e a c h  
th o s e  who a s s i s t  th o s e  e n g a g in g  i n  th e  i l l i c i t  p r a c t i c e ,  
th e n  we s u g g e s t  t h a t  th e  te rm  i s  n o t  n eed ed  i n  l i g h t  o f  t h e  
p r o v i s i o n s  o f  S e c t i o n s  2 , 3 and  4 o f  T i t l e  1 8 .

L a s t l y ,  we w is h  t o  co mmen t b r i e f l y  on  th e  p r o v i s i o n  
o f  H .R . 38 15  w h ic h  w ou ld  e n a b le  th e  D e p a r tm e n t t o  s e e k  i n  
a p p r o p r i a t e  c a s e s  i n j u n c t i v e  r e l i e f .  W hil e we w el co m e 
t h i s  a u t h o r i t y ,  we a n t i c i p a t e  t h a t  i n  th e  f u t u r e  r e l a t i v e l y  
fe w  c a s e s  w i l l  in v o lv e  c o n t in u in g  c r i m in a l  a c t i v i t i e s  
w h ic h  w o u ld  i n i t i a l l y  l e n d  th e m s e lv e s  t o  su c h  a c t i o n .
W hil e  i t  i s  c o n c e iv a b le  t h a t  i n s t a n c e s  w i l l  a r i s e  w h ere  
b r i b e  p a y m e n ts  w i l l  b e  made o v e r  a  p e r io d  o f  ti m e  p o s s i b l y  
l i n k e d  t o  t h e  volu m e o f  s a l e s ,  th e r e b y  s u g g e s t in g  im m e d ia te  
i n j u n c t i v e  a c t i o n ,  we e x p e c t  f u t u r e  c a s e s  to  p r i m a r i l y  
in v o lv e  s i n g l e  b r i b e  i n s t a n c e s  w h ic h  w i l l  n o t  e f f e c t i v e l y  
le n d  th e m s e lv e s  t o  t h i s  p r e l i m i n a r y  fo rm  o f  j u d i c i a l  a c t i o n .
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I  wou ld  be  mo re th a n  ha pp y fo r  D ep ar tm en t r e p r e s e n ta 
t i v e s  to  m ee t w it h  members  o f  y our s t a f f  an d d is c u s s  mo re 
f u l l y  th e  p o in ts  r a i s e d  i n  t h i s  l e t t e r .

S in c e r e ly ,

P a t r i c i a  M. Wald  
A s s i s t a n t  A tt o rn e y  G e n e ra l 
O f f ic e  o f  L e g i s l a t iv e  A f f a i r s

Mr. Eckhardt. Does the gentleman from North Carolina wish to 
be heard?

Mr. Broyhill. No, Mr. Chairman.
Mr. Eckhardt. The first witness is Dr. Gordon Adams, Director of 

Milita ry Research, Council on Economic Priorit ies.
Dr. Adams. We are glad to have you here. You may proceed in the 

man ner that  you select.

STATEMENT OF DR. GORDON ADAMS, DIRECTOR OF MILITARY 
RESEARCH, COUNCIL ON ECONOMIC PRIORITIES 

Dr. Adams. Thank you, Mr. Chairm an.
I am happy to app ear before th is subcomm ittee today to tes tify on 

beha lf of the Council on Economic Prior ities.  The Council is a  public 
inte rest  research organization, based in New York. Since it was 
created in 1969, the Council has  published a number of newsle tters, 
repor ts and studies  on social and economic issues of major public 
importance including  corporate disclosure practices, equal employ
ment, energy costs and alte rnat ives , environmental pollution, and 
mili tary  contract ing. We focus on corporate performance, ranking  
companies according to objective crite ria. Our goal of publishing 
and disseminating unbiased and detailed information on the  prac
tices of U.S. corporations in area s that  vi tally affect society is based 
on the belief that  such practices have a profound impac t on the 
quality  of American life and th at  the  American public should be 
aw are  of th is  impact in orde r to as su re  co rporate  social 
responsibility.

Given our commitment to more adequate and systematic corpo
rate disclosure, we have followed for some time the  mounting 
evidence, disclosed to the  Securities and Exchange Commission, of 
widespread questionable payments by American firms doing busi
ness overseas. To date over 350 companies have made such disclo
sures under the  volun tary disclosure program of the  SEC. The 
evidence of questionable payments has become so voluminous, in 
fact, that  the  American public is becoming immune to the  serious 
issues of corporate performance and public policy involved. Com
pany disclosures are no longer front  page news; they have slipped 
into the  “Other News” columns of the  business sections of even the 
most thorough papers. There have been few efforts to review in 
detail  wha t American corporat ions have reported.
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Last year, in an initial effort to fill this  gap, CEP undertook a 
survey of the  disclosure statements filed with the  SEC up to 
November 1, 1976. We found that  175 companies had filed such 
statements by th at  date. My testimony today thus  concerns roughly 
half of the companies reporting questionable overseas payments. 
Nonetheless, I am confident that  subsequent disclosures have not 
seriously altered the  conclusions drawn in our report.1

I want to review our findings with the  subcommittee today 
because they bear on the need for and nature of legislation such as 
that  u nder consideration here. Our findings suggest that  legislation 
dealing with questionable payments is needed, including and per
haps even going beyond the  cur rent bill.

THE SIZE OF THE PROBLEM

Our report was intended to increase public knowledge of the 
questionable payments problem and of efforts to bring it under 
control. It was th e first  complete outside review of corpora te disclo
sures  to the SEC. Our in itial  finding, which will come as no surprise  
to this subcommittee, was that  many of this  country’s leading 
companies were engaged in such practices. Of the  175 companies 
discussed in our report,  130 rank among the largest 1,000 industrial  
companies in the United States; 117 a re in the  Fortune 500. (Only 
15 companies in our investigation had sales under $100 million.)

We also discovered that  questionable payments appeared to be 
par ticu larly  common in several  areas  of American industry : 22 of 
the companies on our list were in the  field of drugs, h ealth care and 
pharmaceutica l production. Another 22 were involved in oil and gas 
production and services; 16 manufactured and marketed food pro
ducts; 14 were in the  aerospace, airlines and air  services area , and 
ano ther 14 were chemical companies. These categories include over 
half of the companies covered in our report.

Relatively few companies in such area s as textile s, reta il mer
chandising,  mining, communicat ions equipment or electronics, to 
cite only a few examples, have disclosed any questionable overseas 
payments to the  SEC.

In addition, we found that  an immense amount of money was 
involved in such payments. We estimated th at  the  companies on 
our list had paid ou t roughly $300 million between the  years of 1970 
and 1976. I t was difficult  to be precise about this  es timate, since, as 
I will describe in a minute, the  disclosures were often incomplete 
and uninformative. Lockheed, for example, disclosed making  $25 
million in questionable payments overseas, though the  SEC raised 
questions about nearly $200 million in Lockheed sales commissions. 
In other words, we fe lt we were dealing with the  t ip of the  iceberg, 
both in terms of the  number of companies reporting  and the 
accuracy of the ir reports.

IS OVERSEAS BRIBERY A PROBLEM?

One common reaction to findings such as ours is “so what?” 
Questionable corpora te uses of corporate funds has a long, if not

1 Gordon Adams and Sherri Zann Rosen thal, The Invisib le Hand: Questionable Corporate Payments Overseas 
(New York: Council on Economic Prio rities, 1976).



honored, history. Such payments are  not new to commerce or to politics, and past efforts to control them  do not seem to  have ended the  practice. Such payments have become a problem of growing concern to American business and the  public w ith the  expansion of U.S. business overseas following World War II. Some firms—as recent ly exemplified by Core Laboratories, Castle and Cooke, and San ta Fe Inte rna tion al—consider the  smaller, so-called “grease” or “faci litat ing” payments a normal pa rt of doing business abroad. They have announced the ir intention of continuing such payments, where necessary.
Even larger payments are  so common as to suggest that  bribery and questionable payments have become a routine part of commercial practice  for many firms. As Leonard Meeker of the Center for Law and Social Policy put it recent ly, before this  committee, “The facts do not perm it the conclusion th at  foreign bribes and payoffs have occurred only in isolated instances .” 2
If  this is so, bribery may have to be added to  the l ist of tradi tional competitive practices, including price, quality, and company reputa tion. The Federal Trade Commission has suggested, for example, that  General Tire and Rubber bribed government officials in Morocco and Chile to keep competitors , notably Goodyear, off the local market. 3

Neverthe less, we feel that  this  growing “norm” of competitive commerce is not without its risks to American business, government, the  investor, and the  public. As Sena tor William Proxmire put it in April, 1976:
“The practice of bribing foreign officials has corrupted the  free market system, unde r which the  most efficient producers with the best products are  supposed to prevail.” 4
Gerald Parsky, former Assistant Secre tary of the  Treasury, shared this  view:
“When the major criter ion in a buyer’s choice of a product  is the size of a bribe rat he r tha n its price and quali ty and the  repu tatio n of its producers, the fundamental principles on which a market economy is based are put in jeopardy.” 5
Representatives of the priva te sector have agreed:
“Singly or  in combination, these  practices have a corrosive effect on free markets  and free trade which are  fundamental  to the survival of the free enterpr ise system. They subvert the  laws of supply and demand. They short-circuit competition  based on c lassical ideas of product quality, service a nd price, and free markets  a re replaced by contrived markets.” 6

Overseas bribery can also cause problems for stockholders and poten tial investors. As Leonard  Meeker has pointed out, the  publicity atten ding  the  disclosure of such payments can damage a com-

’ "S tatem ent  of Leonard C. Meeker before the  Subcom mittee on Consum er Protection and Finance of the  House of Repr esen tatives Committee on Commerce,” September 22, 1976, p. 2.
• Wall Stree t Journa l, April 28 and May 11, 1976.
• U.S. Congress, Senate, Committee on Banking , Housing and Urban Affairs, Hearings  on Foreign and  Corporate Bribes, April 5, 7, and 8, 1976 p. 1.
• "S tatem ent  by The Honorable Gerald L. Parsky  before the  Subcommittee on Consumer Protection and Finance:  House Committee on Inters tate and Foreign Commerce,” September  21, 1976, p. 2.
• Sta tem ent  of Fred Allen, Chai rman , Pitnev-Bowes, October 16, 1975, as quoted in testimony of Ralph Nader,  Senate  Hearings on Foreign and Corporate Bribes, April 5, 1976, p. 19.
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pany’s image, lead to costly lawsuits  here and abroad, cause the 
cancel lation of contracts, and resu lt in the  appropria tion of valu
able assets overseas.7 In the  long run, this practice can reduce trade 
and investment opportuni ties, thus limiting  a  company’s growth. It 
would be better, Meeker suggests, to make such payments impossi
ble to begin with.

Foreign reactions  to corpora te bribery  also pose a th reat  to U.S. 
foreign policy. The State Depa rtment has expressed concern that 
such actions damage the reputat ion of the United States and cut off 
U.S. access to Third World economies. Charles W. Robinson, former 
Under Secre tary of State for Economic Affairs said, for example:

“Illicit payments abroad and disclosures in the  United States  of 
questionable t ransactions with foreign officials can and have caused 
serious damage to U.S. foreign relations.” 8

Companies making such payments sometimes put themselves in 
the pos ition of makin g fore ign policy for the gov ernment. 
Lockheed’s contacts with the  Japanese righ t wing, and payments to 
Prince Bernhard of the Neth erlan ds threatened the  governments of 
both countries , causing diplomatic  problems for the  United States. 

DEFINING QUESTIONABLE PAYMENTS

The government has gradually become aware of the  need for 
some action to control corpora te behavior in this  area.  Despite the 
publicity atten ding  early  SEC actions and congressional  hearings, 
policy moves have been cautious. Even the bill before this  subcom
mitte e reflects a cautious approach to th is immense problem. C lear
ly, we need to have a full understanding of the  problem and its 
limits before a full public policy can be defined. Our investigation 
showed that  the  SEC’s program developed only gradually out of 
individual investigations and injunctions directed at  specific com
panies whose questionable payments at home and abroad had 
caused widespread public comment, for example, Minnesota Mining 
and Manufactur ing, Gulf Oil, Northrop, Lockheed, and Ashland Oil. 
No single standard  guided the  actions of the  SEC’s Enforcement 
Division, though it was clear that  in each case the  payments in 
question were significant in amount, and the  company had no 
intention of making a public disclosure.

The Commission quickly realized, however, that  it did not have 
the  resources to conduct investigat ions and court  cases for every 
one of the  growing number of bribing companies:

“As the  Commission’s enforcement efforts unfolded, it became 
app arent that  the potential magni tude of the  problems required an 
additional disclosure mechanism to supplement the  enforcement 
actions unde rtaken, and that  the  most appropria te means was to 
encourage volun tary corpora te disclosure of questionab le or illegal 
foreign payments. It, therefore, was suggested in public s tatem ents  . 
. . that  companies determining they might have engaged in such 
activ ities should conduct a careful  investigation of th e facts under  
the  auspices of persons not involved in the questionable activities .” 9

’ Draft Peti tion  of the Project on C orpora te Responsibility to  the  Securi ties and Exchange Commission, October 
1975, p. 8.

• Testimony of Charles W. Robinson, Senate, Hearings on Foreign and Corporate Bribes, April 8, 1976, p. 97.
• Secu rities  and  Exchange Commission, Report o f the Securities and Exchange Commission on Questionable and 

Illegal Corporate Payments  and  Practices, May 12, 1976, pp. 6-7.
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Rather tha n lay down detailed,  mandatory guidelines, the  Com
mission decided to issue a more loose, flexible framework  for disclo
sure. Although the  SEC voluntary disclosure program has provided 
a wealth  of information, its volu ntary nat ure  has left an almost  
insurmountable problem of defining questionable payments, struc
tur ing  that  disclosed information, and searching for appropria te 
policy responses. Our invest igation revealed several categories of 
payments, some of which a re not covered by the  legislation pending 
before this  subcommittee. The SEC guidelines left disclosing f irms 
free to define wha t they considered to be questionable payments, 
hence, not all disclosures include  all of th e categories of payments  
we discovered.

The first  such category, and the  most clearly  illegal in the 
jurisdictions where paid, are  those made to foreign government 
officials, from the  most senior to the  lowest administ rative level. 
Ashland Oil, for example, paid $150,000 in 1972 to Albert Berna rd 
Bongo, Pres iden t of Gabon.10 At the  other end of a government 
hierarchy,  Memorex reported an aggregate $731,000 in payments 
“to low level non-elected foreign governmen t officials to persuade  
them to perform the ir required funct ions” between 1971 and 1976. 
These payments are usually  designed to obtain  business, to procure 
favors tha t will ensure the firm’s posi tion in th at  co untry’s marke t, 
or to  f acili tate the  conduct of norm al government business, such as 
procur ing customs permits, licenses, or hea lth  clearances. There  is 
littl e doubt tha t bribes for top officials are  neith er legal nor custom
ary. Lower level payments, often called “grease,” raise  another  
problem. Some companies, in fact, consider them  such a normal 
part of business that  they are  willing to continue to pay them  and 
acknowledge them on the ir books.

Castle and Cooke, for example, noted its intention to continue 
“secur ity and expediting” payments: “The discontinuance of such 
securi ty and expediting payments at this  time would needlessly 
hamper the  conduct of t he business of the company in numerous 
foreign locations, would contravene local practices, in some cases 
would imper il the  safety of company employees or the  protection of 
its property, and would be detrimental to the  best inte rest s of the 
stockholders.”

The second major category covers payments to politicians and 
political parties , often during election campaigns. Gulf illegally 
contr ibuted  $4 million to the  campaign war chest of South Korea’s 
governing Democratic Republican Party. Exxon’s Ita lian  subsidia ry 
made $27 million in authorized political contr ibutions in Italy  
between 1963 and 1971. Fu rth er company investigation revealed 
ano ther  $19 million in questionable or illegal Exxon campaign 
contributions  in Italy, from 40 secret accounts. A number of com
panies have reported legal, properly  recorded political contributions 
to Canada.

Though sometimes legal, m any campaign contr ibutions were seen 
at  the  time as questionable even by the  paying company. Exxon, for 
example, concealed the bulk of its contributions as payments to

"  Here, and in the  references to par ticula r company actions and  policies which follow, t he  infor mation has 
been draw n from or direc tly quotes the  company's  disclosure sta tem ent , as listed in the  table.

91-391  0  - 77 - 3
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newspapers, publicity agencies, et cetera. A nu mber of firms recognize that  public knowledge of political contributions by U.S. firms could harm  the ir public image.
The thir d category of payment is even more difficult to classify, since it covers a varie ty of questionable commercial practices by U.S. firms abroad. Twentieth Centu ry Fox, for example, paid $60,744 in 1973 to an atto rney in a foreign country “in connection with the  rest ructuring of the  company distr ibution operat ion in th at  country.” Some of this went on to local trad e union representatives to help arrange  for the  employment of a  cer tain  number of personnel and to settle “indem nities required to be paid to members of that  labor union.” Signode paid $6,000 to a union official in ano ther  country between 1971 and 1975. Both companies considered these  actions toward trade unions questionable.Another type of questionable commercial paym ent involves gifts and payments to employees o f foreign customers, to obtain business or to ce lebrate a successful commercial relationship. Honeywell, for example, reported payments of $800,000 from 1971 to 1975 “to employees of private customers  by a number of subsidiaries in connection with specific sales.” Har ris, which made over $1.4 million in payments of this kind from 1971 to 1976, reported one instance of payments aggregating $125,000:
“. . . made upon the demand of a highly placed employee of a customer who claimed he could preven t award of a cont ract  involving a price in excess of $2,000,000 on which the  Company understood it had been selected as the  contractor  . . . .”Still ano ther  questionable commercial practice  concerns overbilling and illegal rebating to foreign customers. Internatio nal  Minerals  and Chemicals, for example, reported payments as high as $1,213,000 in 1974 by subsidiaries which were instructed by customers “that  they be billed at amounts in excess of the  agreed price for products or services supplied and that  such excess amounts due them be paid outside the ir count ry of domicile.” Armco Steel reported nearly $17,000,000 in rebates to foreign customers as the resu lt of over-invoicing. Companies repor ting to the  SEC disclosed questionable commercial practices quite unevenly; some said nothing a t a ll about business conducted beyond governmental and political payments.

Commissions and bookkeeping questions fur the r complicate the task  of defining and locating questionable payments. A large proportion  of th e bribes paid government officials did not resu lt from direc t company/governm ent contact. Most firms have used sales agents , often local nationals, to seek orders and to carry out such transactions. The SEC’s questioning of $200 million in Lockheed commissions has already been mentioned. Northrop’s repo rt indicated the  difficulty of trac ing the  uses to which commissions are put. As the  SEC summarized it:
“In all the  company paid approximately  $30 million to foreign consultan ts and sales agents, a significan t portion of which was found to have been inadequately accounted for, lacking  in documentary support, or incapable  of satisfactory corroboration.” 11

“ Securities and Exchange Commission, Report o f the Securities an d Exchange Commission, May 12, 1976, p B-17.
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American Standa rd’s repo rt reflects the  same problem:
“In a nother  subsid iary in a  foreign country , payments in the form 

of excessive commissions were made to salesmen of the subsidiary 
which the Registrant believes were probably paid by the  salesman 
to purchasing agents or customers’ employees, in part for orders 
received from government-owned businesses and agencies.”

Tenneco is yet another  illustra tion  of this  problem:
“Although it is not feasible to sta te with substan tial  cert ainty 

that  none of the  payments during such period, other than  those 
described in the  following parag raph , were indirectly for the use or 
benefi t of employees of foreign governments  or agencies thereof , the

* investigation did not reveal the  existence of any  o ther payments to 
foreign government employees or mil itary personnel or that  any 
such payments were being ‘kicked back’ to the  Company or its 
employees or used to create  a ‘slush  fund’ of any kind. However, in

* some cases th e payments a re made to th e consu ltant or his nominee 
outside the  country of his residence and verifica tion of the  end use 
of the  payments is not feasible. The question of whe ther  local laws 
of the  countries involved are  being violated by making such pay
ments  to the  consultant or his nominee  outside the  count ry of his 
residence is being reviewed and will be reported to the  Audit 
Committee.”

In several cases, the  task  of locating questionable  payments is 
rendered near ly impossible by improper bookkeeping practices. 
Exxon’s mislabeling of I tali an political payments and use of sepa
rate,  secret  accounts has been mentioned. Frequent ly companies 
have created off-the-book accounts  or slush funds, which have gone 
unrecorded and have been used for multiple purposes. Alcoa, for 
example, reported $400,000 received and main tained in an off-book 
fund, used for corporate purposes and a gift to a government 
employee.

THE DIFFICULTIES IN  STA NDARDIZ ING  THE DATA

Given the  fact that  most disclosing companies have chosen the ir 
own definit ions of what  to  repo rt and wha t to ignore, CEP found it 
difficult to determ ine jus t how much was paid in wha t category to 
whom at what point in time. We based our invest igation on the  

. company’s disclosure. Thus, in our report, we defined “questionable
payments,” as: payments the  company suggested were illegal or 
improper, whether made to government, political or p rivate custom
ers, as well as sales commissions abou t which the  company disclosed 

> some uncertain ty. Legal political contributions , where identifiable,
have been excluded, unless they  were improperly recorded or the 
company has raised questions about them .12

“  Ou r caut ious  approach occasionally meant  we differed  from the  company’s own report in unexpected 
directions. An extre me example is that  of Boise Cascade. The  company claimed to  have disbursed $11,000 ,fwhich 
violates company policy." CEP's compilat ion, from Boise Cascade’s own disclosure stat ement , shows roughly 
$340,000 in ques tionable payments. Boise Cascade regards everything not explicit ly illegal as not  questionable. 
One major  source of disagreement is “grease” paid to governme nt officials. The company reports  “small 
gra tui ties . . .  to mino r government employees to expedi te such matter s as customs c learan ces, visa applications, 
and cen tral bank exchange or license transact ions . These payments,  which are  custom ary in the  localitie s w here 
given, usua lly range between $25 and $100 per individual, and are  estim ated  to have tota lled approximately  
$20,000 in each of the  past  five years. " This item alone, adds $100,000 to Boise Cascade's tota l questionable 
payments.
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The inconsistencies between the various disclosures, however, are  
endless. Because the  program and its guid elines have  been 
voluntary, each company, for example, has been able to choose the 
time period it would cover in its investigation. Thus, investigation 
dates  range from Gulf and Weste rn’s 1 yea r to Exxon’s 12. Most 
investigations covered roughly, but inconsis tently, the  period from 
1970 to 1976.13 It would be impossible to determin e precisely the 
importance of questionable payments to each company’s foreign 
business during the years  covered. Only a few companies report the 
value of foreign sales rela ted to such payments . As th e table  in our 
repo rt indicates, many companies do not report the ir volume of 
foreign sales at all.

In addition, almost all companies claim th at  questionable pay
ments  did not have a materia l effect on the ir overall business. 
Occasionally a company left no basis at all for questioning this 
judgment. Rorer-Amchem, a drug and hea lth  care firm, for exam
ple, described several instances of questionable payments, but  gave 
no dollar  figures in the  report . As a limit ing case, Celanese re
viewed the years  1971-1975 and tersely  stat ed th at  “the  review 
disclosed nothing of a materia l nature, any questionable transac
tions were promptly term inate d, and no significant loss of earn ings 
is expect to resu lt.”

It is equal ly impossible to make meaningful statements about the 
geographic distribution  of questionable payments. Ashland Oil, Gulf 
Oil, and Northrop are among the  very few companies which have 
disclosed countries and names of recipients . Most othe r reports 
simply state “in one foreign country” and fail to name any specific 
recipien t. Here, too, more complete information could be meaning
ful. A re latively  small paym ent to a key figure or in a smal l country 
could have major political or commercial consequences.

Although it has long been CEP’s practice to compare corpora
tions ’ social performance and rank them against each other,  the 
companies’ disclosures did not permit such comparisons. On the 
basis of exist ing data,  moreover, comparisons would be misleading. 
Companies which have made full disclosure, using the  broad defini
tion “questionable payments,” such as Armco Steel or Inmont , may 
appear to have engaged in gre ate r foreign misconduct only because 
they  supplied more informat ion. Firms which have disclosed noth
ing, or have used a stric tly legal definition, could appear most 
ethica l, while concealing a large number of questionable payments.

SOLUTIO NS TO THE PROBLEM

The legislation unde r discussion today r epresents one approach to 
dealing with the problem of questionable  payments which goes 
beyond the valuable, but, in our view, insufficient voluntary disclo
sure program of the SEC. Criminalization of foreign bribes, through 
American law, is sometimes seen as the most d rastic of the alterna-

•* For some companies, the  year s chosen could be convenient.  ITT, for example, admitted at  its 1976 stockholders' meeting  th at  its  payments in Chile had, for the  most part , been completed by 1971, the sta rting  date  of its invest igation. A proxy resolution brought by church stockholders requ iring more complete  disclosure received 6.6% of the  vote at  that  meeting,  with  14% abstaining.  Source: Int erf aith Center on Corporate Responsibi lity, November  1976.
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tive approaches. Certa in other alte rnative s have been put forward. 
One of the  most commonly suggested is to allow corporat ions to 
govern themselves, without legislation.  John J. McCloy, who 
chaired the Gulf Oil investigation, endorsed this  view last year  
before the House Banking Committee: “I believe it would be ideal if 
industry could reform itself. I th ink  it ’s in the  process of reforming 
itself.” “

It is t rue  that  many companies have responded to the  payments 
problem by issuing new or clarified  stateme nts of company policy 
prohibi ting such payments. The SEC program explicitly urged com
panies to define such policies. Although the  policies vary, almost  all 
prohibit payments to government officials. Many also rule out 
political contributions, even where legal. Only a few such stat e
ments  address the  problem of questionable commercial payments. 
Often the  policy statements specifically prescribe  that  contracts 
with sales agents  should prohib it t he use of fees for illegal purposes. 
Most statements call for accu rate bookkeeping and an end to off- 
the-books slush funds. Finally, a num ber of state ments call for high 
level executive approval for political contr ibut ions , gifts, and 
gratui ties.

The effectiveness of such policy statements,  however, is unce r
tain; theoretica lly honored, they  are  often ignored in practice. 
Xerox, for example, had an impressive anti-b ribery policy in effect 
while an operating  group was making $100,000 in questionable 
payments abroad from 1971 to 1975. The elabo rate and detailed  
policies d rawn up since disclosure by such firms as Northrop  and 
Control Data  rema in to be tested.  Still other companies, such as 
Abex—I.C. Industries—have made merely  perfunctory  statements 
proscribing illegal payments and the  falsification of records, but  
provide the ir employees with no detailed guidelines.

Several companies—Castle and Cooke, Core Laborator ies, and 
San ta Fe Inte rna tional—have indica ted skepticism about  policies 
against facili tating payments in part icular,  and indica te that  they 
inten d to continue such payments. This att itude is widely shared 
among the  business community.15 A July  1975 survey by the Opin
ion Research Corporation indicated th at  near ly 50 percent of 
America’s business executives saw nothing wrong with paying for
eign officials in order  to att ract  or retain  contracts .

A vivid sta tem ent  of th is att itude was made by Charles Bowen, 
Chairman of Booz Allen and Hamilton, consul tants.  Asked w hat he 
thought of the government’s ant i-bribery drive, he s tated: “A bunch 
of pip-squeak moral ists runn ing around trying to apply U.S. pur i
tanic al standard s to other countries.” Would he fire a worker for 
paying bribes abroad? “Hell, no!” Mr. Bowen replied. “Why fire  him 
for something  he was paid to do?” 16

Many company executives consider it unrealist ic to apply stric t 
anti-b ribery standard s abroad. Time and again the  phrase “pay
ments  were made in accordance with local custom and tradit ion ” 
appears in a disclosure s tatem ent.  Company officials often feel tha t

“ Hearings on Foreign and  Corporate Bribes, April 5, 1976, p. 14.
■■ Rollins or igina lly indicated it sh ared  this  view, but reversed its policy in September,  1976 and now prohibi ts 

all such payments. The New York Times, September 30, 1976.
“ Wall Street Journa l, Ju ly  9, 1976.
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conforming to “American ethical stan dards” will place them  at a competitive disadvantage with foreign multinationals.
There  are  no doubt situa tions  in which the  failu re to make a questionable payment might  cost a company access to  a par ticu lar market. However, corporate arguments that  the  problem stems from less ethical foreign competitors and foreign business standards needs to be critica lly examined. Frequently the  major competitor  for the  business in question is ano ther  American firm.
As former Secre tary of Commerce Elliot Richardson pointed out:“In a number of questionable payments cases—especially those involving sales of milit ary and commercial airc raft—payments have been made not to ‘outcompete’ foreign competitors, but ra ther  to «- gain an edge over othe r U.S. man ufac ture rs.” 17 
United  Nations data  on mul tina tional corporat ions tend  to support Richardson’s argument:
“Of a tota l estimated stock of foreign investment of about $165 «billion, most of which is owned by mul tina tional corporations, the U.S. accounts for more th an half, and over four-fifths of the  to tal is owned by four countries , the  United States, the  United Kingdom,France , and the  Federal Republic of Germany.” 18
It is also not clear that  the  questionable payments problem is caused solely by less e thical stan dards of business and government conduct abroad. A number of Chief Executive Officers recent ly surveyed by Business Inte rnation al claim that  such payments are eith er extorted or so customary as to be a necessary pa rt of doing business abroad.18 Not all firms appear to believe this  proposition.Lilly, for example, is an exception from standard practice in the drug industry in refusing to make such payments.20 As Roderick Hills, former SEC Chairm an, pointed out, ^'Indeed, if we find in every industry where bribes have been revealed that  companies of equal size are proclaiming th at  they see no need to engage in such practices.” 21

The behavior  of bribing companies  indicates that  they  do not expect positive public responses abroad. Often, the  firms go to great  lengths  to keep the ir payments secret. A reti red  Lockheed vice- president , for example, warned Lockheed’s director of contracts in Georgia of the need for secrecy in the  company’s dealings in Italy:“I hope that  you will keep this  let ter  on a very stri ct need to know basis with your compatriots. As for the compensation to third ,persons, in part we are dealing with dynamite th at  could blow Lockheed righ t out of Italy  with terr ible  repercussions.” 22
As has been seen, the revela tion of such  payments has seriously shaken  the  governments of the  Netherl ands and Japan.  Clearly, «these governments and others are  aware that  bribe ry is not a popularly accepted custom. Merck’s disclosure underlines the

*’ U.S. Congress, Senate , Committee on Banking, Housing and  Urban Affairs, Hearings on Prohibiting Bribes to Foreign Officials, May 18, 1976, Let ter from Richardson to Sen. William Proximire , p. 42.
“ United Nations, Dep artm ent  of Economic and  Social Affairs, Multinatio nal  Corporations in World Development  (New York: 1973). p.7.
”  Business Internatio nal  Corporation, Questionable Corporate Payments Abroad: Patterns, Policies, Solutions itlev i York: October, 1976).
”  Pe rsonal communicat ion to au thors from Uni ted Church of Christ, Board of  World Minis tries,  October, 1976. ** In Hearings on Prohibiting Bribes, May 18, 1976, p. 4.
”  Anthony Sampson, "Lockheed's  Foreign Policy: Who, in the  End, Corrupted Whom:”, New York Magazine, March 15, 1976, p.56.
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awareness of both the  bribing company and the recipient that  such 
payments are  publicly unacceptable.

“The company was advised by counsel that  such political contr i
butions were legal under the  laws of these  countries. One such 
contribution was recorded on the  books of the  company in the  
United  States as a promotional expenditure, in keeping with the  
accepted custom in the foreign country involved not to acknowledge 
or disclose corporate political cont ributions.”

The repor ts of illegal domestic contr ibutions that  flowed from 
Watergate  suggest that the  problem may not be one of lower 
standards abroad, but  of low standards in general for U.S. corporate 
behavior. As an industria l mach inery  man ufactur er put  it: “If 
anyone thinks that  these standards are  vastly different in othe r 
countr ies tha n they  are in th e United States , then  t ha t person must  
indeed be naive.” 23

ADMIN ISTRATIV E ACTION

Administra tive action has also been suggested as an adequate 
means of controll ing corpora te behavior. CEP’s invest igation re
viewed several administ rative actions, which have played a role in 
inhibiting corporate practice. The activi ties of the  SEC, including 
both injunctive and volun tary disclosure  policies, mer it prominent  
mention. Clearly, too, the  Intern al Revenue Service has had an 
effect through its supplementary regulation s requi ring agen ts to ask 
corpora te officials and key employees a series of questions if tax 
information indicates the  possible ex istence and use of slush funds 
for questionable purposes. The Federal Trade  Commission, the 
Department of Justice and t he Dep artm ent of State  have also taken 
actions to prevent corporate bribery.

Administra tive action, however, has been an inadequate deter
ren t to the  practice  of questionable payments overseas. Existing  
sta tute s do not provide clear distinc tions between allowable and 
unallowable  corpora te practice. Volunta ry disclosure programs 
have, as our investiga tion shows, not provided adequa te information 
on which to base sound public policy. The atti tud e th at  the  U.S. 
Government takes  toward questionable corporate practices overseas 
has, as a result , not been clear. Some form of legislat ive action has 
seemed desirable  as a vehicle for clarifying goverment policy. Two 
approaches to such legislation have been advocated: disclosure and 
criminalization . The l att er is the  focus of the  bill pending before the 
committee. The former approach charac terized the  bill introduced 
by the  previous administra tion.

Requiring  fuller, more systematic corporate disclosure of ques
tionable payments overseas would appear to solve th e dat a problem 
CEP encountered in reviewing the  SEC filings. You will be hearing 
testimony later today from the  Association of the Bar of the  City of 
New York which argues that  the  publicity att endant such disclo
sures  would provide an adequate deter ren t to futu re payments and 
pose serious problems for the  company concerned:

”  Ab quoted in a repo rt of the Conference Board, an independ ent resea rch organizat ion funded by U.S. 
business. The New York Times. February 13, 1976.
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“Disclosures can resu lt in loss of favorable public relations, prosecutions under  the U.S. tax laws, loss of business, lawsuits for contract damages, an tit rust actions, removals of officers, crimina l prosecutions  abroad , shareh olde r su its  and secu rit ies  laws prosecutions.” 24

Far be it for the Council which has long been a champion of more comprehensive and systematic disclosure requirements,  to object to legislation which would move toward this goal. In my view, however, the  disclosure approach will not suffice as a method of preventing such payments in the future . However useful it might  be to have systematic data, including  th e names of the  recipients of such payments, disclosure might actua lly have the  effect of leg itimat ing this pract ice, especially for firms which  now consider them  unacceptable . I f one company can do it, repo rt it , and get away with  it, why not all companies? The companies now rushing to file voluntary  disclosures with the  SEC before the  voluntary  program *term inates seem to be saying that they expect less long-lasting damage to the corpora te image from such a disclosure tha n they would from the  late r discovery of informat ion they  had withheld.
THE CRIMINALIZATION OF QUESTIONABLE PAYMENTS

This brings me to the  bill currently pending before this committee. I th ink  it  conta ins a preferab le approach, with cert ain recogniz
able limitations. The b ilr s language  deals with the  most prominent cases of questionable  payments: Bribes paid to government officials 
to influence them in the  performance of their  duties. It also deals, though in looser language, with the problem of political contributions. As is appropriate , the  bill goes beyond direct  payments from company employees to include sales commissions which might be passed on in questionable ways. F inally, the  penal ties for violation of the proposed s tatu tes, because they are strong, could give pause to corporate  executives  who might otherwise be tempted to tak e the risk of authorizing  an illegal payment.

There  would ap pear  to be, a t least internal ly, a couple of lim itations in the proposed bill. It s applicability to “grease” or facilitating payments is not clear, although the Chairma n’s opening statement makes this more clear. CEP has found such payments a common practice with most of the  companies included in its report. It is clearly not easy to control and prohibit such payments, but a clear prohibit ion might strength en the  hand of companies seeking not to be drawn into the  “customary” nature  of such practices  in other  countries.
Perhaps appropriate ly, the bill also does not deal with overseas 

business practices: payments , kickbacks, rebates involving private  foreign customers and businesses. CEP found this practice to be equally common, and conceivably equally injurious to the repu tation of American business abroad. This legislation  may not be the appropriate context  for handling this problem, but  I mention it as an issue with which this subcommittee, the  Congress and the Executive ought to be concerned.

”  T he  Associatio n of  th e Ba r of  th e City of  New York, Repor t on Qu est ionable Foreign Paym ent s by Corporat ions:  The  Problem an d App roa che s to a So lu tio n (New York : M arch  14, 1977), p. 19.
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I am aware  that  strong opposition exists to the  criminalization 
approach. Critics have argued that  th e law would be unenforceable, 
since much of the  evidence is only available abroad. As Gerald 
Parsky , former Assistant Secre tary of the  Treasury, said:

“In a criminal bribery  action, the  intent  of the  payor, and 
possibly the  payee, would have to be proved. . . Proving intent  
would be par ticu larly  difficult where the  payee resides outside of 
the  United  States and is not a U.S. cit izen/’ 25

Trying to solve this problem of evidence would mean  applying 
U.S. laws outside U.S. terr itory, which could also cause problems 
for U.S. foreign policy. Moreover, the bill would not deal with the  
problem of punish ing the  individuals who solicit bribes overseas.

Thus bill, however, ha rdly cons titutes the first  case of a law whose 
applicat ion was ext rate rritoria l. To my knowledge, as a layman,  
American tax, antitrust , tradem ark  and  “Trading With the Enemy” 
laws cur rently have such statu s. Of course, this  does not solve th e 
problem of obtain ing evidence, witnesses, depositions, et cetera 
overseas. This problem is only par tly corrected  by the  likelihood 
that  much of the  evidence for a successful prosecution may be 
available in the  company’s home headquar ters.

The effort to obtain  such evidence, and the  exposure of foreign 
governmenta l practices such a prosecution would enta il could pose 
problems for U.S. foreign policy. Of course, one of the  goals of such 
legislation is to make American policy in this  a rea  more clear  than  
it has been. One purpose of such a law is to set an example  which 
othe r countr ies will hopefully follow. As Leonard Meeker has ar 
gued, strong  action is needed in order to “demonst rate that  this  
country is serious. It will serve as a  sp ur to o ther  countries  to enac t 
compatible legislation.” 26

Clearly the  demons tration effect of this  bill will not be enough to 
cease the  practice  of making questionable  payments. Foreign jur is
dictions, sensit ivities and sovereignties are  all involved. The ult i
mate  solution to the  problem depends on action in the internatio nal  
level. This bill could make an imp orta nt contr ibution to  s trengthen 
ing the American position in such negotiat ions. Firs t, it would 
strength en the  resistance of American firms to pressures from 
officials in othe r countries. American business might  welcome such 
support from the ir own domestic laws. Second, the  U.S. Govern
ment will be participating in in tern atio nal  talks  on th is issue wi th a 
clear, strong policy opposing such practices, giving it a leadership 
position rath er  than  tha t of being a  re luc tan t partic ipan t. Thus, this 
bill can be seen as an important step, among o thers, in the responsi
ble regula tion of the  questionable payments problem.

Thank you, Mr. Chairman.
Mr. Eckhardt. Thank you, Mr. Adams.
Mr. Broyhill?
Mr. Broyhill. Thank you, Mr. Chairman.
I am not clear whether you are advocating that  the  bill be 

expanded to include what  you call the  so-called “grease” or “facili
tat ing ” payments. Is th at  what you a re asking  for in the  lat ter  p art  
here  or are  you arguing that  th at  should be left out at  this  time?

”  "State ment to House Subcommittee," September 22, 1976, p. 13. 
“  “Sta tem ent  to House Subcommittee,” September 22, 1976, p. 13.
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Dr. Adams. It is up ultimately  to the  committee to include it or leave i t out. I have cited it here as a part icularly difficult problem to control and regulate .
Mr. Broyhill. You indicate  that  it is a common practice  with most companies, including competitors of American companies.
Dr. Adams. One way to include it in this  legislation would be to set out a minimum dollar limit on the size of payments covered by the  legislation. Such a limit was included in last  yea r’s legislation and it is one possible way of dea ling with the  issue in this yea r’s legislation.
Mr. Broyhill. Do you find tha t most of the foreign competitors do utilize these type of payments?
Dr. Adams. Both other American and foreign competitors make such payments. In our study we found one case—and the re are many such examples where a firm doing business in Argentina and the  necessity of paying a local police official in order to insure protection for its  local facility in Argentina. The police were unable to provide such protection  as a normal routine matter  of police business.
Mr. Broyhill. Thank you, Mr. Chairm an.
Mr. Eckhardt. Mr. Luken?
Mr. Luken. This bill would apply to U.S. corporations and individuals?
Dr. Adams. As I unde rstand it, it would apply to corporations.
Mr. Luken. Maybe I should ask counsel. I assume it would apply  to the individua l who car ried it out, carried out the  b ribery for the corporation  and the  corporation alike.
Mr. Opper Yes.
Mr. Luken. You touched upon the  jur isdiction question. Is there any question legally if a  U.S. corporat ion—and it would only apply to U.S. corporations , o f course, not foreign corporations—if the  U.S. corporation insulated the  activ ity or the  reverse of insula ted it, t ha t all the transact ions  occurred outside the  ter rito ria l limits of the United  States? Does th at  raise a question  of the applicability , the legal, const itutional question?
I thin k the analogous laws that  you cited are  a littl e different. Some of the tax laws would apply to the  corporation which is a U.S. corporation,  but this  would be a littl e different tha n a tax law. I don’t know whethe r you have  any comment on this. I am sorry I am asking this  in such a halt ing manner. Obviously, I am not able to phrase it, but  a ra ther  inchoate question arises.
Dr. Adams. I am not a lawyer so I canno t answer the question as a lawyer might. Since we are  dealing he re with a law that  applies to legal personalities  in the  United States , it should, in fact would 

cover such payments. A number of these  payments had the  charac terist ics you described, that  is, they have been made by sales agents 
in foreign jurisd ictions acting  as agents  of th e company, using slush funds created with income drawn from a foreign subsidiary.

As I understand it, this  law can be applied to such a case, but I don’t give that  answer as a lawyer.
Mr. Luken. Can I ask counsel if there is a precedent for such? Has the Supreme Court decided that  one?
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Mr. Opper. Well, the approach here would be prohib it such 
activity  direc tly or indirectly be a  U.S. corporation would be equal ly 
subject to the bill. Accordingly, it would be difficult for a domestic 
corporation to isolate itse lf from liabi lity by using a foreign 
subsidiary.

Mr. Luken. That is a li ttle  diff erent  question. It is a good question 
and a related question. But I don’t think that  gets to the  basic 
question that I had in mind. If the ent ire  tra nsac tion occurs outside 
of the  United States, what  is the application of U.S. law; simply 
because it is a domestic corporation?

If we were talking about State jurisdictions , criminal matters, 
that question would arise. Does it also a rise with regard to intern a
tional questions of jurisdiction?

Dr. Adams. I can’t answer  that  question from a legal point of 
view, Mr. Luken.

Mr. Luken. Maybe we will have to look it up.
Dr. Adams. At least as regards business practices.
Mr. Luken. We don’t accept that  copout. You can’t come in here 

and say, “I am not a lawyer and I don’t know the  answer.”
Mr. Eckhardt. Mr. Luken, is your question whe ther  or not we 

have the  consti tutional author ity to apply U.S. law to an act in 
another  nation  or outside the  United States?

Mr. Luken. I thin k that  is my question, Mr. Chairm an.
Mr. Eckhardt. I th ink the  answer to  t ha t is yes, i f it has a nexus 

to an activity  in the United States. For instance, if a corporation , in 
order to foster its business abroad and to do i t in opposition to an 
established congressional policy violates U.S. law, even though  tha t 
violation may be overseas, it  is still const itutionally  reachable as an  
offense against American law.

There  were relationships  tha t existed between some of our chemi
cal companies and I.G. Farben prior  to the  Second World War 
which constituted violations of ant itrus t law in the  United States. 
Tha t would be reachable. It seems to me that  competition of this 
type which is determined as a ma tter of U.S. policy is injurious to 
the  interests of t he United States or injurious to free competition 
between businesses on fair bases in the  United  State s and would 
clearly  be reachable. Of course, the re is ano ther  question of the  
ability to ar res t and apprehend the violator, but  th at  exists  in many 
other types of problems.

Mr. Luken. I unde rstand that  would be a question of enforce
ment. I am asking the basic question of const itutionality .

Mr. Eckhardt. We also ran  into this  question with respect to 
airp lane  hijacking in this  committee. I think the  question was 
raised as to whether or not when a plane of the  United States was 
flying over foreign te rrito ry, we could make the  offense of h ijacking  
an offense against American law.

Mr. Luken. What did we decide?
Mr. Eckhardt. We decided we could.
Mr. Luken. Has it been tested?
Mr. Eckhardt. Not on that  specific point , but  the re are  cases in 

othe r areas where the question of the  reach of U.S. jurisdiction  has 
been tested. I would suggest  t ha t we might leave the record open a t 
this point for a citation of cases on that  issue.
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[The following materia l was received for the  record:]
Tested Cases of U.S. J urisdiction

As a general rule, the application of federal c riminal  law is limited to the territory of the United States. However, there  are a  number  of federal statu tes with cr iminal sanctions which have ex trate rrito rial application: 18 U.S.C. §1546 (fraud and misuse of visas, permits, and other entry  documents), 18 U.S.C. §2314 (transportation  of stolen goods, securities, moneys, fraudulent state  tax stamps, or articles  used in counterfeiting), 18 U.S.C. §2381 (treason committed “within the United States or elsewhere”,), 50 App. U.S.C. §1 et sea. (Trading with the Enemy Act), 15 U.S.C. §776 et sea. (Securities Exchange Act of 1934), 15 U.S.C. §1-7 (Sherman Anti-Trust Act), 15 U.S.C. §41 et seq. (Federal Trade Commission Act), etc.The cases indicate tha t in the extr aterr itorial application of U.S. law by the Congress,” United States v. Erdos, 474 F. 2d 157, 159 (4th Cir.1973). “From the body of internationa l law, Congress may pick and choose whatever recognized principle of international jurisdiction is necessary to accomplish the purpose sought by the legislation, United States v. Rodriquez, 182, F. Supp.479, 491 (S.D.Cal.1960).There are a number of theories of legislative jurisdiction under  internationa l law, at least three  of which are applicable here. See, “Jurisdic tion with Respect to Crime- Draft Convention, with Comment, Prepared by the Research in In ternational  Law of the Harvard Law School” 29 American Journal of  International Law (Supp.) 439(1935) and American Law Institute , Restatement (Second) o f the Law of  Foreign Relations of  the United States, ch.2(1965).
The fir st of these is the familiar  ter ritor ial principle. Restatement §17. Under this principle, a nation may presecribe rules of law regulat ing conduct occurring within its territopr, regardless of where the effect of the conduct falls. This is the principle Congress is presumed to have relied upon unless it specifically indicates otherwise. American Banana Co. v. United Fruit Co., 213 U.S. 347 (1907).The second principle grant s a nation jur isdiction to prescribe rules of law a ttac hing legal consequences to conduct tha t occurs outside its terr itory  if the conduct causes an effect within the prescribing nation’s territo ry. Restatement §18. Under this theory, the courts have upheld Congressional regulation  of the conduct of noncitizens, even if the conduct took place outside the U.S., so long as the consequences of the  conduct are  felt within the U.S. See, United States v. Pizzarusso, 388 F. 2d 8 (2d Cir.), cert, denied, 392 F. 2d 912 (D.C. Cir. 1973): United States v. Braverman, 376 F. 2d 249 - Cir.), cert, denied, 389 U.S. 885 (1967); and Revord v. United States, 375 F. 2d 882 (5th Cir.), cert, denied sub nom. Groleau v. United Staes, 389 U.S. 884 (1967).
A th ird pertinent  theory of international jurisdiction  is the nationality principle. Restatement §30. Under this theory, a nation has jurisdict ion to prescribe rules of law regulating the conduct of its nationals wherever located. This principle would extend jurisdiction to include any corporation char tered by a State  of the United States. See, Vermilya-Brown Co. v. Cornell, 335 U.S. 377 (1948); United States v. Cotten, 471 F 2d 744 (9th Cir.), cert, denied, 411 U.S. 936 (1973); and Gillars v. United States, 182 F.2d 962 (D.C.Cir.1950) as cases where the courts have upheld Congressional regulation of the actions of U.S. citizens outside the terri torial jurisdiction of the U.S.

Mr. Luken. Could I read this  paragraph from the  Senate  report?Mr. Eckhardt. Surely.
Mr. Luken. “The committee recognizes tha t principles  of inte rna tiona l law and comity generally operate  to preclude a nation  from establ ishing  laws applicable  to conduct which takes place outside that  coun try’s terr itoria l boundaries.” Tha t states the question I was raising.
'However, it is clear  that  a nation may adopt and enforce laws covering foreign conduct of its own nationals and covering foriegn conduct which has significant effects within that  nation.We are  referred to a case of Steele versus Bulova Watch, 344 U.S. 280, which I assume is not a criminal  case. •
Dr. Adams. I assume one of th e issues here is the  nature  of the functional link between a foreign, let’s say 40 percent U.S.-owned
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subsidia ry—to be above the threshold of 25 percent control in the  
committee’s bill—and the parent  company.

Mr. Luken. I was not asking about the  subsidiary. My question 
was less complex tha n that .

Let’s say it is not a subsidiary, but they  carefuly set the  conduct 
apart  so that  no decisions were made in this  count ry and no 
officials in this country  partic ipated, had any knowledge, and the  
whole thing was isolated in th e foreign country,  t he ent ire course of 
conduct that  consti tuted the  transgression.

Dr. Adams. One of th e points of access to such an act, both as 
prescribed by th is committee’s proposed legislation and in as found 
corpora te operations  in general , would be the  accounting procedures 
of the corporation.  Tha t is, in one way or another, that  payment 
would have to have been accounted for on the  company’s books.

Mr. Luken. If it is, that  is not my question.
Dr. Adams. I am not sure  how many cases lie beyond such 

circumstances.
Mr. Luken. It could be completely isolated.
Dr. Adams. I am not sure it could be. Once the  SEC, as was 

proposed in legislation last year, has made new ru les with regard to 
accounting procedures, I am not sure  th at  you can effectively sever 
that  link.

Mr. Luken. Thank you, Mr. Chairman.
Dr. Adams. The issue that  I raised is the  exte nt to which this 

same problem exists with regard to actions  by subsidiaries of the 
American companies opera ting abroad. I was suggesting  that  ther e 
is a  closer link in this case tha n in the  hypothetical  situa tion that  
you were raising.

Mr. Luken. We can phrase it this  way: If the  criminal action 
would be applicable to an American corporat ion because of the 
actions of its employees, officers and directors , to wha t ex tent  would 
it be applicable to foreign subsidiaries?

Mr. Eckhardt. On that point, it would seem to me that  if the 
foreign subsidiary is the  corporation established in ano ther country 
and unde r the  law of the  other country, you cannot reach  the 
foreign subsidiary because it has no connection with the United 
State s sufficient to give a  basis for an action against that  corpora
tion as such. But it would seem to me th at  you might make it illegal 
for the U.S corpora tion to deal through i ts subsidia ry in a way that 
it could not deal if it were dealing directly in a foreign country 
because there would be a U.S. connection with respect to a  corpora
tion established in the United States.

Mr. Luken. Is that what the  present law purports to do?
Mr. Eckhardt. Tha t is as far as I would think this  law would 

reach  with respect to that  situation.
Mr. Luken. I am satisifed with th at  answer if th at  is wha t the 

law purports to do.
Dr. Adams. I could foresee some difficulty if the  subsidiary was 

not consolidated with the  parent  company.
Mr. Opper. To your knowledge, Mr. Adams, does the Inte rna l 

Revenue Code apply some definition of control for tax  purposes?
Dr. Adams. I don’t know how the IRS has defined control. I do 

know that  of the  cases that  the  IRS is examining , and the re are
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probably upwards of 100 at this point to include some tha t involve actions by subsidiaries.
How they have defined control for the  purposes of IRS intervention, I cannot say. I don’t know w hether the re is a percentage floor or not. The SEC, I might  add, has also included in its volun tary disclosure program cases where such actions have been carried out by subsidiaries.
Again, I cannot say if they have a threshold level of control to include such cases.
Mr. Eckhardt. Mr. Krueger?
Mr. Krueger. Thank you, Mr. Chairman.
I am s truck on the  one hand by a kind of cultu ral ambivalence on this  because I think of Jo hn Dunn’s s tatemen t, “We a re a part of the  Continent. We are  a  p art  of the main. If Europe is in some way diminished, I am diminished as well.”
In that  sense, part icularly  with a Pres iden t who is arguing for a kind of universality for human rights, it seems appropria te that  we apply our business principles on those companies that  are engaged in business overseas.
On the other hand, I am also par tial ly reared in a time of cultural  relativ ism in which I am taught  th e works of Michelangelo are  perhaps no greater than the works of many unknown ar t princ iples  on those  companies th at  are engaged in business overseas.
On the other hand, I am also part ially reared in a time of cultural  relativ ism in which I am taught  th e works of Michelangelo are  perhaps  no greater tha n the works of many unknown arti sts because it is simply a ma tter of taste  and we in America are not to impose our values on othe r people because that  is a kind of nationalism t ha t is ou t of fashion. I suppose that  somewhere treading through th at  thicke t is the question of whether or not  we should legislate on our people when they are  abroad.
I was interested  in our chai rman’s observation that  he did not believe that  we can impose laws and penalties again st American citizens practicing acts abroad which may be illegal as acts in t not we should legislate on our people when they are  abroad.
I was interested  in our chairman’s observation that  he did not believe that  we can impose laws and penalt ies again st American citizens practicing acts abroad which may be illegal as acts in the USA. I think of some of the border towns that  I know of on the edge of my congessional distr ict and the traffic  that  passes back and forth for acts that  may be illegal on one side of the  border but are not on the other.
Given that  background, I would like to ask Dr. Adams whether you feel th at  i t is possible to  draw a d istinction between the  sort of wha t I think is called mordida in Spanish, that  is the  bite or the litt le minor payment that makes sure that  someone will come and connect your water lines afte r the pipes are already in. Somehow it  can take  months if you don’t have that  $20 payment for the man.
It is my understanding  tha t ther e are many countries, and I hope it will not seem improper and presumptuous to say, perhaps even most countries afte r the pipes are already in. Somehow it  can take  months if you don’t have that  $20 payment for the man.
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It is my understanding  tha t there are many countries, and I hope 
it will not seem improper and presum ptuous to say, perhaps even 
most countries we deal with in which such payments are  evidently 
far  more common than  they are here in te rms  of getting some of the  
minor details worked out.

I spoke to one person who is doing construction in one Middle 
Eastern country who told me they could not get the ir sewer system 
connected until  certain payments were made. This was holding up 
the ir whole project.

How do we distinguish between those kinds of payments which 
may or may not be “susceptible”? In moral term s they are no more 
susceptible. I assume the  morali ty is based on the  motive ra ther  
tha n on the  amount, that  is a  $10 bribe is an  act of bribery as much 
as a $1 million bribe.

If we look a t eith er Kan t or Plato, we come out with the  ethica l 
imperative that  it would be wrong in either  case. Yet the  assump
tion seems to be t ha t it would be wrong in one case and not in the 
other.  I wonder if you would comment on how the  distinctions 
might  be drawn between the minor bribes, the  mordida, and when 
it becomes major?

In conclusion, I thin k we m ight set upon an amount like $8,700, 
since when a Congressman earns more tha n that  in priva te income 
it is illegal, but  if he earns less, it is legal.

Would you care  to draw any distinc tions between that?
Dr. Adams. I am not sure  I would distinguish  in any moral way 

between the  two payments. I would agree with the  view you are 
expressing that  both of them are  at  the  moral level, equally 
undesirable or immoral. You are  really asking two questions: Is 
ther e a difference in practice  and how would you establ ish the 
difference in legislation.

Very often a legislative  approach is opposed because it is seen as 
“legislat ing foreign moral ity.” They do things different the re tha n 
we do here the argument goes.

My first response to tha t, which is pe rhaps a b it sophistic, is tha t 
legislation on this issue refers to U.S. corporate behavior, not 
foreign morality. There is relatively litt le we can do to touch 
practices in ano ther country.

My second response is that we are dealing here with the  practices 
of U.S. businesses facing the ir U.S. competi tors as much as prob
lems U.S. business facing rat he r less ethical foreign competitors. 
The problem is one of U.S. business practice.

My third  response is to suggest t ha t the  between the contex t here 
and abroad may not be so great as some may suspect.

My conclusion on the  basis of cu rrent data , pending any fur the r 
revelations by the Watergate Special Prosecutor’s Office, is that  
payments to h igher government officials may be less common here, 
but what  you call the  mordida, we a re talk ing about things has its 
equivalent in the United States.

In New York City, where I live for example ther e are  countless 
stories about how one must obtain a building permit from building 
inspectors including a mordida in order  to finish construction and 
move into an office building  or a  home. We have to be careful not to 
be more pious in the  United State s practices than we are about  the 
mordida of othe r countries.
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Tha t suggests to me tha t the distinction between some important 
people and some less important people, between high level politi
cians and other  bureaucrats is relatively meaningless .

Mr. Krueger. Which is the more important , bure aucrats  or the politicians?
Dr. Adams. Financially  speaking, the larger bribes go to th e more 

important people and the  smaller to the less imp orta nt people, but  both may be important for th e functioning of a company fs business. 
If you have perishable goods on a wate rfron t and the  only way you 
can get them unloaded is by crossing the  palm of a wate rfront official, doing so is imperative to your business. I should add t ha t it 
may be equally important to your business on the  New York water front .

At the  legislative level, the only practical way to deal with the 
issue I think is with some threshold , say, $1,000 or $8,750, or some 
othe r figure. The Ford Administra tion bill proposed last year, I 
believe, contained  $1,000 as the  threshold for kinds of payments 
that  ought to be disclosed.

Mr. Eckhardt. Would you yield?
Mr. Krueger. Yes.
Mr. Eckhardt. Would you describe the  threshold as “in accor

dance with the customs of the  country?”
Dr. Adams. I don’t think so.
Mr. K rueger. We could have the  th reshold vary according to the per capi ta income in the  country.
Mr. Eckhardt. Corruption is not directly proportionate to the per 

capita  income, is it?
Mr. Krueger. No, but we would have cost equity that  way.
Dr. Adams. Parenthe tically some representa tives  of th e business 

community in this  coun try argue tha t this practice  const itutes  a 
form of covert development assistance.

Given the  inadequate budge tary resources of some countries, and 
the ir inabi lity to provide for an adequa te public service or to pay 
adequate salaries to public officials, this becomes, some people 
argue, a way of providing a minimum income for those public 
officials. I am sure it is no t the most effective form of development  aid we might  imagine.

Mr. Krueger. I observe in your testiomony on page 3, you say 
“relat ively  few companies in such areas  as textiles, reta il merchan
dising, mining, communications equipment or electronics, to cite 
only a few examples, have disclosed any  questionable payments to the  SEC.”

If we assume that  those are companies that  might have decided 
they  are  not prepared to disclose whatever they  have done, let’s 
gra nt the  more likely assumption tha t these are  indus tries tha t 
have engaged in less br ibery t han  the others th at  were mentioned.

But it seems to me t ha t one possible reason for t ha t is i f we look 
at the firs t item, textiles,  the United  States  is not an exporter of 
textile s to othe r countr ies and in purchasing textiles, there is a 
wide degree of competition that  exists among foreign countries  in 
trying to get U.S. marke ts.

So wha t we are saying in effect is there is no cause for any 
bribery in textiles. We are  really  saying there is no Rio Grande 
fru it rot on this pear. Tha t is because it comes on oranges.
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When we say there is no bribery in tex tiles, we are saying the re is 
no bribery because th ere  is no cause for bribery. The same would be 
tru e for reta il merchandis ing. I would know less about  mining. I 
would think that  mining in my guess would have been about as 
likely a candidate  as oil and gas, for example, because where we are 
concerned with removing minerals from foreign countr ies people 
encounter  the  need to get those permits . The problem might be th at 
mining is, at this  point, jus t something that  we don’t do quite as 
much of in dollar terms.

Communications equipment or electronics, again the United 
State s is in a much stronger world position in those area s and we 
are  basically sellers ther e without as much competition except 
perhaps from the  Japanese  with regard to consumer  goods. So I 
don’t really know that that  is terr ibly  instructive except to point 
out that  as I would view it, bribes tend  to exist where  there is a 
belief among those people th at  they  will benefit  from bribes rat he r 
tha n to qualify some as being more moral  tha n the  o thers. I would 
think that  that  is the way we are  likely to come out with tha t.

I observed as well t ha t Exxon at  leas t evident ly has paid a great 
deal of money to Ital ian politicians. In that  case they  would not be 
drawing  energy reserves out because I don’t know th at  they have 
any drilling in Italy, but they probably were hoping to maintain  
some political group in power th at  would be favorable to them and I 
wonder if our CIA has ot done the  same.

It may be that  when the  government does it, it does it bet ter tha n 
priva te indus try, and the  government has not perhaps been re
quired to disclose as much. Maybe we could have a voluntary  
amnesty for the CIA if they would wish to disclose th eir  payments. 
It is not a practice I approve of either  domestically  or in foreign 
countries.

I wonder whe ther  you have given thought, and by my late  arrival 
I did not complete my reading of your testimony, whe ther  you have 
given thou ght to the  question of w heth er the  United  State s might 
work out with those indust rialized  na tions  th at  basical ly have many 
of the ethica l values we like to think  of as being part of the 
trad ition  of western  civilization and if we might, for example, work 
with European countries , perhaps the  Japa nese who are now in 
some ways coming into weste rn civilization and others , sort of 
agreement between countries th at  we might toge ther  work out 
legislation that  would forbid bribe ry of foreign officials.

I th ink  tha t it would be a strength enin g bo th of mora lity gene ral
ly if we were able to do tha t and a  str engthen ing of the  likelihood of 
that  moral ity being enforced if we were to have a number of 
countr ies working together because then it would not be Goodyear 
versus Firestone, but ra ther  Goodyear and Firestone and Genera l 
Tire and Michelin and other such companies that  would be together 
approaching this question.

Do you have any suggestions on that  kind of possibility?
Dr. Adams. Yes. Let me respond to both par ts of what you said. 

The first  rela tes to the categorization of companies, some of which 
are more and some, apparent ly, at  least, less involved in the
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practice. You quite rightly point out there may be a varie ty of 
reasons why the  practice is more common in one industry  than  
another.

One problem with the SEC disclosure stateme nts is th at  they 
provide a minimum of data to get a grasp on the  issue. You are 
quite righ t to  say that in the  communications or electronics field in 
the  United State s and abroad one, two or at the  most three firms 
have a overwhelmingly predominant position on the  market. Why 
bother to pay if  you a re in the kind of position IBM in, that  is being 
the  sole suppl ier in some areas.

In mining, on the othe r hand, the re is a  great deal of American 
activity  overseas. The data  disclosed to the SEC as of November 1 
may suggest those companies simply are n’t saying anything. We 
canno t say from the data; The voluntary disclosure program makes 
it almost  impossible to make those kinds of distictions.

I can hypothesize a number of reasons as to why the  companies 
found more frequently on the  list, are  there . Chemical companies 
face a  grea t deal of foreign and domestic American competition  for 
overseas sales. The aerospace, airlines and air  service area involves 
almost enti rely  competition among U.S. firms. Foreign contracts 
have become so important to that  indust ry t ha t the companies work 
against each other, it would appear, for foreign contrac ts.

Mr. Krueger. Are major airfr ame  builders without foreign com
petition? For example, the  various planes, not only the  Concorde 
but  the various airplane manufac turers overseas? I would th ink  we 
do have some foreign competition there.

Dr. Adams. They face relatively littl e competition in the  area  of 
wide-bodied t ransp orts. The only competition comes from a consor
tium  ai rpla ne developed in Europe, the  A-300 whose sales a re much 
smaller tha n those of 747, the  L 1011 or the DC 10. The American 
manufac turers overwhelmingly dominate the inte rna tion al marke t.

Mr. Krueger. So they are  bidding against one anoth er?
Dr. Adams. Yes, they are bidding agains t each o ther. With regard 

to food products, we are talk ing about things that  requi re local 
marketing permits, custom permits,  creating all kinds of possibili
ties for small level payments.

Oil and gas production and services given the  enormous expan
sion of th at  business abroad in past 10 years is na turally on the list. 
A num ber of government permits and in some cases, foreign govern
ment part icipation are necessary in the industry . Drug, h ealt h care 
and pharm aceut icals are also, to a large extent , self-explanatory. 
These companies not only rely for a large proportion of their  sales 
on overseas markets but have major foreign competitors. They also 
have additional requi rements for health permits, and in some cases 
foreign legislation in order to be allowed to market the ir products.

Mr. Krueger. Chances are they would also have, in m any cases, a 
cen tral  purchasing author ity rat he r than having a varied  group of 
purchasers . And all of a sudden single individuals who can’t tell 
th at  much difference between aspir ins can’t tell that  much differ
ence between bribes.

Dr. Adams. Yes. In order  to explain the presence or absence of 
any par ticu lar  indus trial  or manufacturing  sector from the  l ist you 
really have to get in to the  stru ctu re of the ir market,  how they do



47

business abroad, what th eir  requirements are for dealing with State 
officials, a whole series of things. These are the  th ings that  need to 
be learned in order  to explain the ir presence in large numbers on 
this  list.

To come to your second question at the  end of my te stimony I do 
mention the issue of internat ional solutions to this  practice. Ulti 
mately, I would argue this legislation, while important , will require 
additional action at the internatio nal  level because of the  othe r 
countries involved and because of the problem of foreign competi
tors for the markets .

You may be aware  that last  summ er the Organization for Eco
nomic Cooperation and Development—the OECD—in Paris , devel
oped a voluntary  code to prohibit such practices. As an OECD 
volun tary code, I don’t personally expect it to be enforced. I thin k 
the required internat ionl  action is going to have to be much 
stronger.

Mr. Krueger. Volun tary prohibi tion is an inte rest ing use of 
semantics.

Dr. Adams. There is pa rallel  action cur rently unde r discussion in 
the  Inte rnat iona l Chamber of Commerce, looking a t corporate poli
cies to control such practices and in the  United Nations throu gh 
the ir Center on Transnat ional Corporations in New York. The U.N. 
has a working group on co rrupt corporate practices which is trying  
to analyze the  problem and develop solutions.

Actions on all of these levels is very, very slow. Each count ry has 
to develop its own policy; each has corporate inte res t at  stake. In 
the case of th e U.N., some of the countr ies are  locations in which 
the bribes are  paid, while othe rs are  jurisd ictions in which the 
companies that  are paying the  bribes are char tered . There are 
inevitably different interests  th at  need to be sorted out at the 
inte rnat iona l level, which means  inte rnation al action is going to be 
very slow in coming.

In over a year of discussions the  U.N. working party corrupt 
practices has barely  been able to def ine its agenda. That shows how 
hard  it is.

Ultimately you are  right. Internatio nal  action is the  only way 
fully to control such practices. This is not a reason to avoid to 
passing American legislation. In fact, I would argue , such legislation 
would strength en the hand of the  United State s in internation al 
negotiations, since i t would give us a very clear  policy on this  issue.

Mr. Krueger . Pe rhap s we need to bri be  a few foreign 
legislatures .

Dr. Adams. Hopefully not.
Mr. Krueger. Thank  you very much, Mr. Chairm an.
Mr. Eckhardt. I wonder if t here isn’t ano ther  factor, which you 

touched on it, that  would influence  the  number of companies 
involved in such activity. Tha t is the  exte nt to which there is a 
governmenta l relationship by the  foreign nations in that  area of 
business. Of course, that would clearly be true of aerospace where 
airp lane  flights and times may be controlled by the  government.

Dr. Adams. Tha t is even tru e of the  purchase of airplanes.
Mr. Eckhardt. Tha t would clearly be true of oil and gas, where 

most o ther  nations a re in much more active control of development
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of oil and gas than the United State s is. But it would not be true 
primarily in those two large area s of drugs and chemicals, and I 
thin k you explained that being due to the extensive  and extremely 
active foreign competition. Of course, that would indicate to us 
though, th at  it is, in  fact, a large measure of the impetus for such 
foreign payments that American companies are  not engaged solely 
in competition w ith o ther American companies but  are also engaged 
in competition with foreign countries. Of course, this is an  a rea  into 
which we m ust look with some caution in passing laws which would 
impede our nationals from competing with nationals  of other  areas. 
Would you agree with that?

Dr. Adams. I agree tha t is a problem but I do not  see a n easy way 
out of it. The question you are asking is whe ther it will pose a major 
th reat  to the  market of an American firm with substan tial foreign 
competition to be prohibited from making such payments. I thin k 
the  record is quite open on tha t issue. There will be instances where  
th at  is the  case. There will also be instances where  corporations 
claim that  is the case, where it is not. This is an are a which 
requires subs tanti al research before we can really conclude that 
nonpayment will create a market  problem for U.S. companies.

Mr. Krueger. Mr. Chairman, would you yield for one question?
Mr. Eckhardt. Sure.
Mr. Krueger. As to the question of how our companies might 

compete with foreign countries on th is where you say you th ink  the 
question is yet open as to whether or not we really would not be 
able to compete if  we did not  bribe, I would think offhand that  the re 
is no par ticu lar inte rest  for the company in paying an unnecessary 
bribe so to speak, and they may be paying bribes where they could 
have gotten  the business without , I don’t know. Tha t is, in effect, a 
business judgment as well as ethica l judgment, but  I would thin k 
they at leas t would not be wanting to make payments they  didn’t 
need to although they may have people so given to that  mode of 
selling or buying, whichever it is, tha t they may ju st fall into that .

Than k you, Mr. Chairman.
Mr. Eckhardt. In noting the  actual language of the  bill, perhaps  

the  language  answers some of the questions we have raised. Section 
3 seems to be one of th e salient sections and to leave out various 
qualifiers and to read  st raig ht to th e point, one can  say th at  the  law 
makes it “illegal to corrup tly offer to pay to any individual to use 
his influence with a foreign government or ins trum entality or to 
fail to perform his official functions  for the  purpose of obtain ing or 
reta inin g business.” Now I have added a few words, but essential ly 
it seems to me that is what the  act is directed toward. Of course, 
the re couldn’t be any problem with making it illegal to try  to bribe 
a foreign official that  failed to perform his official function  because 
if fa ilure  to perform official function, wouldn’t involve the mordida 
kind of thing. It would be the  opposite. The mordida would be to 
make him perform an official function so you have the advantage of 
equal partic ipation with the  competitors. So we ca n’t find any flaw 
at all with the provision making  it illegal to bribe him to fail to 
perform his official function, I would think. Do you agree with that?

Dr. Adams. Is that  how you read the text under section 3, t ha t 
these  a re a payment to influence a foreign official to fail to perform 
his official function?
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Mr. Eckhardt. Tha t is one of th e things. The other is to use his 
influence with a foreign government or ins trum entality in order to 
obtain assistance in reta inin g or doing business and it is in that  
area that the problem of the  mordida  would be involved and  not in 
the  othe r defined illegal act. This is on pages 3 and 6.

So what I am trying to say is t ha t we don’t have to worry about 
the provision of B on line 5 because that  doesn’t have anything to 
do with the  mordida at all. As I see it, there is no reason why we 
shouldn’t make it illegal to bribe a person not to perform his official 
function. I am not saying th e o ther ought not also be included, b ut I 
am saying ther e seems to me to be no reasonable argu men t again st

• making  it illegal to pay a person money to fail to perform his 
official function.

Dr. Adams. Are you refe rring  here  to H.R. 3815 or H.R. 1602?
Mr. Eckhardt. H.R. 3815.

* Dr. Adams. The language in H.R. 3815 is much more general  th an  
the  case that  you are citing. It refers  to  paying a foreign official for 
the  purpose of influencing any act or decision of such a foreign 
official in his official capacity, pro or con, doing it or not doing it. 
This may not be the  easiest  way to legisla te on the  problem, but  I 
thin k it is a more effective definition of the  problem.

If you define the  payment  in  the term s of H.R. 1602, which refers 
to paying somebody to fail to carry out action, then you have 
effectively not covered yourself on the  payments that  encourage 
officials to carry out an action in their  official capacity that  may 
assist a company.

Mr. Eckhardt. Of course, wha t happens in H.R. 1602 is they 
break into halves, use the  influence with a foreign government or 
inst rum entality to assist such concern to obtain ing or reta ining 
business. Incidentally, I have some problems with tha t. Perhaps in 
separating these th ings and dealing with  them as separate  functions 
ther e may be more possibility of illegalizing the mordida tha n in 
the more general  language  because to assist such concern in retain 
ing or obtain ing business could conceivably be a corrupt  action or 
nonco rrupt  action. Of course, the  whole thing is predica ted on to 
corruptly take  such action. But assist  such concern in obtaining or 
reta ining business does seem to envelope some greas ing operation 
which would not necessarily be undesirable.

• Dr. Adams. If you are dealing here  wi th H.R. 3815 which excludes 
the ministeria l and clerical officials, then I canno t think  of any 
jurisdiction  in which it is legal to make a payment to a high level 
government official to assist a corporat ion in obtain ing business.

* Mr. Eckhardt. Well, le t’s take the  situa tion like this. It depends 
on how you define assistance and I suppose the term  corrupt in 
the re would eliminate  this sort of situat ion. If one, for instance, 
entertains a foreign official, saying, “Look, I would like for you to 
help me get an appo intment with so and so tomorrow. He is the 
minister of aeronaut ics, and I need to talk  to him in order  to get 
that  kind of assistance,” you engage in some expenditures having to 
do with entertainment of some minor  gift. I suppose that  might  be 
considered illegal assistance.

Dr. Adams. I think that would depend very much on the  laws of 
the  jurisdiction  in question. The situa tion you describe is a fairly
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common one in some countries . Grumann Corporation’s Intern a
tiona l division paid sales commissions re lated to the  F 14 contract 
to agents working for them in Iran, part of whose job was to 
perform precisely the  function you describe to arrange appoint
ments. Grumann claims tha t those were not questionab le payments.
They have reported these  payments and describe them as not 
questionable in the terms of the  volun tary disclosure procedure.

Mr. Eckhardt. Would tha t be an individual  who is an official of a 
foreign government?

Dr. Adams. The issue here, as I see it, is not solely w hat you get 
the  foreign government official to do, but also paying that  person to 
do it. We are concerned with the fact of a payment, a financial •
transact ion involving that  person.

Mr. Eckhardt. A payment which induces him to ass ist would not 
necessari ly be a  money bribe. It could be an expenditure of money 
for ente rtainment,  could it not? *

Dr. Adams. It could be, yes.
Mr. Eckhardt. Let’s take  a look at the comparable language in 

H.R. 3815. “It shall be unlawful for any issuer  which has a class of 
securi ties registered pursuant to section 12 of this  titl e or which is 
required to file repor ts pursuant to section 15(d) of this title  to 
make use of the mails, or of any means or inst rum entality of 
inters tate  commerce, corrup tly to offer, pay, or promise to pay, or 
authorize the payment of, any money, or to offer, give, or promise to 
give, or authorize the  giving of, anything  of value to-----

(1) any foreign official for purposes of—
(A) influencing any act or decision of such foreign official in his 

official capacity; or
(B) inducing such foreign official to use his influence  with a 

foreign government or inst rum entality there of to affect or influence 
any act or decision of such government or ins trum entality.” And 
then the  provision about candida tes and about inducing somebody 
else to do it.

But of course, the  key term  is inf luencing any act or decision or 
inducing such foreign official to use his influence. In each instance, 
the  illegal act is influencing, which seems to me to be somewhat 
tigh ter,  though stated in more genera l terms. It seems to me that 
ultim ately  i t is tig hte r t han  the language of giving something to get 
an official to assist such concern in obtaining or reta inin g business. •
So i t would seem that  this  is tigh ter with respect  to the  mordida.

Dr. Adams. I th ink  i t is tigh ter. I want to point out that you have 
both dimensions of the  transaction  in this language, th at  is, corrupt
ly to offer, give or promise to give money to a foreign official for *
that  purpose.

Mr. Eckhardt. The  difference  is to influence, in this case, and the 
other , the mere act of obtaining assistance migh t consti tute a 
sufficient  violation. So it would seem to me that  the  language of 
H.R. 3815 is, in fact, b ette r drawn to exclude wha t would constitute  
nothing but a customer in a mordida type of practice.  I th ink  if we 
should enact this language, perhaps  there  should be some discussion 
of tha t in the  repo rt because I assume nobody wants to get to the 
situa tion in which the lazy official is simply spurred into activity to 
give an opportunity for the  company to realize only the normal
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practices and machinery of the  government which is involved. I 
assume nobody wants  to make that  kind of activity  illegal.

Dr. Adams. You will have to reph rase  that . I am not sure  I follow 
you.

Mr. Eckhardt. I am saying that  it seems to me there are thre e 
possible situations. One would be to pay a person money to wink, 
not to apply the  standards and regulations  of the nation.  Now 
clearly that ought to be illegal. It certainly doesn’t a id or promote 
commerce to encourage that  type of thing. Or, for instance , to pay 
some money to a person not to furt her the  application  of a  competi
tor. A thing like tha t, I think, is clearly bad.

The second situa tion would be a paym ent in which the  foreign 
official is to provide a quid pro quo of ac tually acting within some 
official body or official capacity to convince a body that  has the  
auth ority to determine  the ultimate con tract to decide in favor of 
the  company that  pays the money. It seems to me that  is clearly 
something we want to stop by this  action.

Dr. Adams. Yes, I thin k the bill effectively handles that  situation.
Mr. Eckhardt. The third  s itua tion  is one which may verge  on the  

second, and it may be somewhat difficul t to  divide the  two. Howev
er, it is conceivable to me that  the  paym ent of some money to an 
official, well, not the  payment in cash, I suppose, b ut the  payment 
of some small gift, enterta inm ent,  and perhaps a small amount of 
money, virtually as a tip  to get  th at  official to get th e process rolling 
is sometimes perhaps a customary practice. If we made i t illegal for 
our companies to  engage in tha t abroad, we might  cre ate a si tuation 
in which our companies were at  a disadvantage  with respect to 
others. I merely suggest that  the re are  perhaps thre e categories of 
activity.

Dr. Adams. I have trouble distinguish ing the thi rd category from 
the  other two. I suspect this legislation could be applied, except in 
special circumstances, to the  thi rd case you cite.

Mr. Eckhardt. I think it possibly could, too, and I think  it  may be 
a ma tter  of degree. The question is how can we influence  the  
legislation or write into th e legislation language which distinguishes  
between these  two situations. The Acme Company is selling insecti 
cide in Italy  or Egypt and the  Acme Company in selling that  
insecticide has a rat he r relu ctant official a t some level who will not 
pass on these applications and bids to governmenta l officials. He 
gives every indication of a surly  waiter, and he is not going to do 
anything  unless he is assured of a  tip. The Acme Company, through 
its minor officials, or perhaps its official in Egypt, takes it on 
himself to kind of spur up th is action and sends this man a bo ttle of 
champagne or conducts a par ty for him or takes him to dinner.

Now it is conceivable that  that  could be construed as giving a 
thing of value for the purpose of get ting an official to influence his 
government. I don’t think that  really is th e influence of the  govern
ment. It would be very difficult to show, No.l, that  it was corrupt; 
No. 2, that  it resulted in influence of the government, and, No. 3, 
that  it was a  willfully wrong act. All of those things would have to 
be brought together to convict.

Another situa tion that may verge on the  first  is that  the  Acme 
Company is tryin g to sell its insecticide and there is some ind ication
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by the official th at there is a  competitor from J apan  producing the 
same chemical. The official of the  Acme Company says, ‘Look, I feel 
that  we have the best chemical, and I want to convince you of this 
fact.” And then ther e is extensive ente rtainment,  high-priced gifts, 
a fur coat given to the official’s wife. The official then goes to bat 
for the Acme Company and influences the governmen tal purchasing 
agent and the Acme Company gets the bid instead of the Nikita 
Company in Japan. It seems to me t ha t kind of thing , if the facts I 
described were proved, would constitute, one, corrupt action be
cause it was intended  to substitu te or get this  company an advan
tage over its competitor-----

Dr. Adams. Based on something other tha n price.
Mr. Eckhardt. No. 2, there was a quid pro quo passed in the 

situa tion, and, No. 3, the re was actua l activi ty on the  part of the 
official to influence, not merely to fur the r the  transaction. Admit
tedly these  two cases may merge on each other ra ther  closely.

Dr. Adams. I thin k they tend to overlap a great deal. There are 
probably two ways to tackle  th e issue. One of them concerns paying 
the foreign official money to obtain such action, which is what this 
legislation covers. The other concerns the  circumstances , a dinner, 
bottle of champagne, conference over lunch for which the  company 
pays. Maybe the solution is to establish a dollars  threshold for the 
law to apply in order to eliminate  being dragged into every situa
tion and crossing over frequently into the area of norma l human 
relations .

Mr. Eckhardt. You raise a question of whe ther  we can divide 
these things by having a monetary threshold . If i t were possible to 
do so, we might provide that  anything  t ha t can be eaten , drun k or 
consumed within  the period of 6 hours will not apply, but that 
seems somewhat impractical. I thin k what  we are  really tryin g to 
get at is the question of what consti tutes a mere greasing operation, 
a mere facilitation of the normal processes of the other government 
and wha t consti tutes a pressu re or a bribe to influence a decision 
corrupt ly.

I am inclined to thin k that  the  fact that  we have in H.R. 3815, 
both the  requirement of a  corrupt intent  of th e influencing of th e 
government which I thin k would be construed to be something more 
tha n merely  to put into effect t he normal channels of operation or 
to open the sluices of bureaucracy within th at  par ticu lar  nation, 
plus the  requi rement that  if it be crimina l, it be willful, would 
probably be as good a standard as we can adopt. I am a little  bit 
skeptical about trying to draw minimum amounts because I can 
conceive of situations which involve $100 that  would be clearly 
corrupt, whereas a situa tion which may involve as much as $500 
may not be. Besides tha t, we ordinarily don’t put  in criminal  
sta tutes a kind of de minimis basis on the offense. For instance, we 
do not provide that a man unde r 150 pounds will receive a less 
penalty for rape tha n a man of over 200. I would prefer to act on 
the  basis of principle ra ther  than amount of criminal statu te.

Dr. Adams. I can unde rstan d that  feeling. I think eith er approach 
is going to be di fficult to define. The only question I would ra ise is 
that  in defining the principle involved, don’t you encounter two
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problems? One is, how do you describe the  distinct ion between the 
two situa tions  in the legislation?

Mr. Eckhardt. Do you find any problems in the language of H.R. 
3815?

Dr. Adams. No, I like the language here, bet ter  th an the  language 
in the  othe r bill as it applies to this  situat ion.

The othe r problem you run  into is that  of enforcement. If the 
practice  of corru pt payments at a very small dolla r level is as 
widespread and common, as suggested, the  enforcing agencies may 
be simply flooded by prosecutions.

Mr. Eckhardt. Maybe th at  will work itsel f out. It would probably
•  indicate  that  the  activity was so common the re was very littl e the 

United State s could do about  it. We would simply find ourselves 
overwhelmed if we attempted to enforce it in that  country and 
would not do so. I thin k there has to be a considerable amount of

• prosecutorial discretion as in almos t all criminal action.
Thank you very much.
Dr. Adams. Than k you, Mr. Chairman.
Mr. Eckhardt. We next have a panel. Mr. von Mehren, Mr. 

Schell, and Mr. Kennedy, will you please come to the  table?
Mr. von Mehren is the chai rman of the  Ad Hoc Committee  on 

Foreign Payments of the  Association of the  Bar of the City of New 
York.

Orville Schell, Ad Hoc Inter-Profess ional Study Group on the 
Corporate  Conduct, and Mr. William Kennedy is also a member of 
Mr. von Mehren’s ad hoc committee.

You may proceed in any manne r you see fit.

STATEMENT OF ROBERT B. VON MEHREN, CHAIRPE RSON, AD
HOC COMMITTEE ON FOREIGN PAYMENTS, ASSOCIATION OF
THE BAR OF THE CITY OF NEW YORK; WILLIAM F. KENNEDY,
COCHAIRPERSON, AND ORVILLE H. SCHELL, AD HOC INTER
PROFESSIONAL STUDY GROUP ON CORPORATE CONDUCT

Mr. von Mehren. Thank you, Mr. Chairm an. My name is Robert 
B. von Mehren. I am a member of the Bar of the State of New York 
and a partner in the New York law firm of Debevoise, Plimpton, 
Lyons and Gates. I am accompanied by Mr. William F. Kennedy,

• Counsel for General Electric Company.
Both Mr. Kennedy and I are  appearing  on beha lf of the ad hoc 

Committee on Foreign Paym ents of The Association of the Bar of 
the  City of New York. I am the  Chairperson of tha t committee, and

• Mr. Kennedy is the  Co-Chairperson. As some of you may recall, Mr. 
Kennedy appeared before your subcommittee on September 22, 1976 
to give testimony with respect  to H.R. 15481.

I. THE AD HOC COMMITTEE ON FOREIGN PAYMENTS

At the  ou tset, I should say something about the  committee which 
we rep resen t. Tha t committee  was formed in the  fall of 1975 a t the 
suggestion of Mr. Cyrus Vance, the  then  president of The Associ
ation  of the  Bar of the City of New York. I t was originally composed 
of members  drawn from three stand ing committees of t he Associ-
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ation —the Committee on Corporation Law, t he Committee on For
eign and Comparat ive Law and the  Committee on Inte rnat iona l 
Law. In late 1976, additional members were added from two other 
stand ing committees of the Association—the  Committee on Securi
ties Regulation and the  Committee on Taxation . I might  note here 
that  one index to the  complexity of the  problem which is before 
your subcommittee is the wide spec trum of backgrounds and exper
ience which it was felt desirable  to draw together  in our ad hoc 
committee.

The individuals  composing the ad hoc committee are  lawyers in 
priva te practice, lawyers employed by corporations and a member 
of the Law Faculty of Columbia University . As such, they  brought 
to the  deliberations of the  ad hoc committee a varie ty of exper
iences and points of view. Many of them represent or have repre 
sented  clients active in inte rnat iona l t rade and inte rnation al invest
ment,  some of which have undoubtedly had problems in the  a rea  of 
questionable foreign payments. It is, however, a long-standing and 
well-observed rule of the Association of the  Bar of the City of New 
York that, to use the  expression of a former Pres iden t Harri son 
Tweed—“Clients are  left at the door when one ente rs the  House of 
the  Association.” Accordingly, the formal report of the  ad hoc 
committee, which was submitted March 14, 1977, and which we 
have made available to th is subcommittee, represen ts the views and 
conclusions of th e members of the ad hoc committee as individuals, 
views and conclusions which they reached within the  framework of 
the  genera l public interest, as they perceive it, without regard  to 
the  in terest of any par ticu lar person, inc luding clients. I should add, 
although it is probably unnecessary to do so, t ha t Mr. Kennedy and 
I are  appear ing here  today only in our capaci ty as members of the  
ad hoc committee.

II. THE MARCH 14,  1977  REPORT OF THE AD HOC COMMITTEE

Our report, copies of which have been made availab le to you and 
which I request be included in the records of these  hearings, [see p. 
—.] was developed over a substantia l period of time. We began our 
work by attempt ing to define the  problem with  which we were 
dealing and to consider what existing administ rative and judicia l 
regula tions applied in the  foreign paym ent area. After these ques
tions had been considered at meetings of the  ad hoc committee and 
in papers prepared for the  ad hoc committee by its members, we 
began in the fall of 1976 to draf t our report.

Our report, which is a  unanimous report, repre sents  an effort to 
place in one document  (a) a description of th e present sta te of the  
law with respect to the foreign payments problem, (b) an analysis  of 
the two fun dame nta l approaches to add itio nal  leg isla tion— 
criminalizat ion and disclosure—and (c) recommendations with re
spect to the  most desirable course for the United States to follow. 
Our basic conclusion is, in the words of the  report:

“We have concluded that  the most desirable ultim ate solution 
would be one based on mul tila tera l or bila tera l conventions or 
treat ies. With respect to unil ateral American  actions, we have 
concluded t ha t the  approach of disclosure is more satisfactory than
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that  of making  improper foreign payments illegal under new crimi
nal legislation. After we have set forth  the  arguments which we 
believe render criminalization an unsat isfactory solution, we dis
cuss a generic disclosure system which we conclude, in conjunction 
with the  existing  regula tory and legal dete rren ts, will do the  job at 
the leas t cost to othe r national  objectives.” Report, pp. 1 2.

III. THE CHOICE OF AN  APPROACH TO FURTHER LEGISLATION

The bill before you is H.R. 3815. It adopts a crimial ization 
approach to the  foreign payments problem. In the  rema ining  por
tion of my statement, I shall  explain why the  ad hoc committee 
believes that  the  criminalization approach should not be adopted.

We oppose criminalization for a number of reasons:
(a) As a general principle, states have been reluctant  to extend 

the  reach of the ir criminal law to acts done abroad. This reluctance 
arises from considerations of comity and from the potential foreign 
relat ions  impact of extending domestic criminal laws to acts which 
have the ir center of gravity  abroad and which, therefore, in most 
cases concern the  foreign sta te more tha n the  legisla ting state.

(b) It is difficult to invest igate and prosecute acts done abroad. 
The writs of our grand  juri es and courts  do not run  as to non- 
United  State s citizens outside our boundaries. Thus cooperation of 
foreign individuals  or governments  would usual ly be required to 
invest igate and prosecute a crime based of acts done abroad.

(c) Extraterrito ria l application of criminal laws also raises serious 
questions of fairness and due process. The prosecution may be able 
to obtain cooperation from a  foreign government through d iplomat
ic channels; no such possibility is open to the  defendant. Certa inly 
the  accused would not enjoy the  right to have compulsory process 
for obta ining witnesses in his favor. Moreover, the  accused is placed 
in a position where he might  be tried  and acquit ted in the  foreign 
state and then tried  and convicted in the  United States , perhaps 
because the witnesses for the defense who had been available to the 
defendant in the  foreign trial were not availab le to him in the  tria l 
here.

All of these considera tions mil itate again st the  choice of a 
criminalization approach to the  foreign payments problem. I might 
add I think the colloquy that  has taken place this  morning illus
tra tes  another  inherent difficulty in criminalization. Tha t is the 
problem of defining what  is a crime—what is moral or immoral— 
when you are  dealing with a variety of societies and a variety of 
backgrounds. One of the advan tages  of disclosure  is that  it doesn’t 
require any such nea t categoriza tions, any such nea t drawing of 
lines, be done as you have to do i f you are t rying to dra ft a c riminal 
law.

In our view, therefore, criminaliza tion should be chosen only if it 
can be demonstrated  eithe r, one, that  the re is no other practical 
approach, or, two, that  there are  s ignificant and unique  advantages 
in criminalization . We do not believe t ha t eith er of the  a lternatives 
have be established by the proponents of crimina lization .

First , ther e is an alte rnative  approach—disclosure. In our report 
we have outlined  a disclosure system; it is not the  only one and
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there may be ways in which it could been improved. In any event, 
there is no evidence that  a well thought-out disclosure system will 
not work. The many instances of questionable payments which have 
been disclosed rela te to past payments, not to payments made afte r 
the problem was brought into the  limelight. Most corporations  
appear to have set about putting the ir houses in order; corporate  
codes of conduct have been developed, enforced in many instances 
by aud it committees of outside directors. I know of no evidence that 
these codes are not working and th at  they will not largely prevent 
in the future the  improper payments of the past. It was disclosure, 
primarily resul ting from the efforts of the  SEC, t ha t brought about 
this significant improvement in corporate governance. •

Second, criminalization does not offer significant and unique 
advantages. Indeed, the  contrary is true . It has, in addition to the 
problems that  I have mentioned ear lier  in this statement, on 
important disadvantage: it does no t lend itse lf to an inte rnation al *
approach to the  foreign payments problem.

Our ad hoc committee is strongly  of the  view that  the most 
effective and fairest solution to the  problem of foreign payments is 
an inte rnat iona l solution. We would urge immediate bila tera l dis
cussions with  a number of important developed tr adin g countries— 
for example, Italy, Jap an  and The Nether land s—with the objective 
of establi shing a bila tera l pat tern  for dealing with the payments 
problem. The chances for success of such inte rnation al initia tives 
would be far better , we believe, if U.S. legislation were cast in terms  
of disclosure rat he r tha n criminal ization.

IV. SOME COMMENTS ON H.R . 38 15

The ch ief argume nt advanced by proponents  of cr iminal ization  in 
its favor is t ha t it is more effective tha n disclosures; that  it is the 
“strong”remedy and disclosure is the “weak” remedy. The repo rt of 
the ad hoc committee reached the opposite conclusion; we have very 
considerable doubts about the effectiveness of criminal ization.

Our concern in this regard may be illustra ted by reference  to  th e 
bill before your subcommittee. The act which the bill would make a 
crime is the act of “mak[ing] use of . . any means  or inst rum entality 
of inter sta te commerce, corruptly to offer, pay, or promise to pay, or 
authorize the payment of, any money, or to offer, give, or promise to 
give, or authorize the  giving of, anything of value to” foreign 
officials and foreign political parties or political candida tes to influ
ence them improperly or to any person “while knowing or having 
reason to know” that  such payment will go “directly  or indirec tly ’ 
to foreign officials, political parties or political candida tes to influ
ence them improperly. The bill then extends  its reach to officers, 
directors, employees, controlling persons and agents  of the  entity 
committ ing t he criminal act when they  a re “knowingly and willful
ly” involved.

The definition of the crime in te rms of th e act of making use of a 
means or ins trum entality of in tersta te commerce was undoubtedly  
the  resu lt of consti tutional considerations . Secretary of the Trea
sury Blumenthal made this point in his testimony  before the Senate  
subcommittee on this  matte r.
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It has the  effect, however, of making many aspects of the  pro
posed legislation illusory and ineffective. Thus, for example, it is 
difficult to imagine the  situa tion  where a foreign issuer, which 
came within  proposed section 30A because it had a class of securi
ties registered purs uan t to section 12 or fell within section 15(d), 
would ever use a “means  or ins trum entality of inters tate com
merce” to effect a prohibited payment. It would use the means and 
inst rumentalit ies of the commerce of its own nationali ty and of the 
natio nality of th e payee, but  not those of th e United States. Take 
the  case of a German corpora tion whose shares are  listed on the 
New York Stock Exchange. If it wishes to make a prohibited 
payment to someone in the  Nea r East, it is obviously not going to 
use the means and ins trum entality of in tersta te commerce, b ut the 
means and inst rumenta lities of German commerce.

However, and I thin k much more fundamental,  U.S. entit ies 
could, it  would seem to me, largely avoid t he reach  of the  proposed 
law by leaving mat ters  of questionable  payments to the ir foreign 
subsidia ries and agents. Again, such subsidiaries and agents would 
not make use of “int ers tate  commerce” in making the  corrupt 
payment, and it would necessa rily follow that  no crime under the 
proposed bill would be committed.

Two fu rther observations on the tex t of the bill before you may be 
useful in your consideration of H.R. 3815. Fir st, I read the  defin ition 
of “foreign official” which te rm “does not include any employee of a 
foreign government or any departm ent,  agency, or inst rum entality 
thereof whose duties are min isterial or clerical” to be intended to 
exclude from the reach of th e law wha t have been called “grease ” 
or “facili tating payments.”

Your Chairman a verted  to  th is problem in his opening s tatem ent,  
and the re has been considerable discussion of it  in the  colloquy with 
the  preceding witness.

In connection with that  discussion, I would like to make two 
points. Firs t of all, I thin k the  subcommittee should consider the 
effect, if  the inte nt is to exclude the  grease or facil itating payment , 
of the definition of foreign official because the  way in which the 
draft bill, as I read it, seeks to exclude the  grease payment is in 
terms of the  s tatus of the  official. You can make any paym ent tha t 
you want  to to an official whose duties  are  merely  minister ial or 
clerical. However, even if you make a facil itating payment to 
somebody who has  a different s tatus, that  comes with in the  reach of 
the  bill.

Second, I would like to note that  I am not sure  that  the  gloss 
which the Chairman has put on section 30 A(aXlXA), and, of course, 
the re is a corresponding section late r on applying  to domestic 
concerns, where he has defined influenc ing any act or decision of 
such foreign official in his official capacity as seeking to influence 
governmental action, I would read the language of this  bill to 
extend to, for example, an effort to get an official to do what he is 
supposed to do in his official capacity, not necessarily requiring  any 
fur the r governmental  act.

So I think that  if the  intent is to res tric t it to influenc ing a 
governmental act, then  the re needs to be some changes  in the 
draf ting  of the bill.
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In any event, I think it is very important if this  legislation is 
passed, which, of course, as you unde rstan d I do not believe would 
be in  the best inte rest  of the  United States , that  at  least it clearly 
discusses this point, because I don’t believe the re is any consensus 
that  grease or facili tating  payments are necessarily immoral. Cer
tain ly there is no consensus abroad that  they  are,  and it would 
certa inly  put American  foreign enterprise at a substan tial competi
tive disadvantage if they couldn’t make the  paym ent to the  head of 
the  p ort of XYZ to get the ir shipm ent cleared when the  German or 
English or French  compet itor could.

The next observation on the  bill I would like to make is that  in 
those portions of the  bill which atta ch criminal liabili ty to nat ura l *
persons, in the  case of officers, directors, employees and controlling 
persons, such liability  attaches to any person “who knowingly and 
willfully ordered, authorized, or acquiesced in the  act or practice 
cons titut ing” , and I emphasize th e word acquiesce, a violation by an *
issue or a domestic concern. This language is intended, it would 
seem to me, to make an officer, director, employee or controlling 
person “who knowingly and  willfully . . . acquiesced” in a prohibited 
payment guilty as a principal along with the  paying issuer or 
domestic concern. The precise meaning of “acquiesce” is, however, 
not clear. Does one “acquiesce” if he has author ity to prevent a 
paym ent and, knowing th at  a paym ent may be made, fails to 
prevent the  payment? Does one “acquiesce” if he learns that  a 
paym ent is to be made and he fails to inform the  President  of the 
ent ity  involved in an effort to stop the  payment? If he fails to 
inform the directors?  Or if he fails to inform the  U.S. Attorney? 
Similarly , does one “acquiesce” if he becomes aw are that  a prohib it
ed payment has been made and fails to inform the  President, the  
directo rs or the U.S. Attorney?

18 U.S.C., Section 2, defines principals:
“(a) Whoever commits an offense against  the  United State s or 

aids, abets, counsels, commands, induces or procures  its commis
sion, is punishable as a principal.

“(b) Whoever willfully causes an act to be done which if di rectly 
performed by him or another  would be an offense against the 
United States, is punishable as a princ ipal.”

The concept of “acquiescence”as it appears in H.R. 3815 not only 
goes beyond the definition  of “ princ ipal” contained in the  Federa l •
Criminal Code, but it also is both unclear in scope and most 
unusual as a concept upon which to base criminal liability. I 
unde rstand that there is a real possibility th at  Congress may be 
reexamining the Federal Criminal Code in the  relatively nea r »
future . Perhaps the  question of whether and under what  conditions 
one who “acquiesces” in a crime should himself be guilty of that 
crime should be deal t with in the context of our general criminal 
legislation rat he r tha n in the ins tan t bill.

On behalf  of both  Mr. Kennedy and myself, I want  to emphasize 
in conclusion tha t, in the  view of the  ad hoc committee, the best 
way to get the job done in the inte rna tion al payments area is 
disclosure coupled wi th diplomatic initia tives  by the United  States.
We both appreciate the opportunity  of appearing before you today 
and your courtesy in listening to us. The ad hoc committee  stands
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Preface

The Ad Hoc Committee on Foreign Payments  was formed, at  the 
suggestion o f the then President of  The Association o f the Bar of the 
City of  New York, in the Fall of  1975. Its initial members were 
drawn from three standing committees of  the Associa tion-the  
Committee on Corporation Law, the Committee on Foreign and 
Comparative Law and the Committee on Interna tional Law. In late 
1976, additiona l members were added from two other standing 
com mittee s-th e Committee on Securities Regulation and the Com
mittee on Taxa tion.

The Ad Hoc Committee is today submitting its unanimous report. 
This report has been developed through preparation of background 
papers and by discussion of  the members of the Committee in 
subcommittees and meetings of  the whole Committee. At the outset, 
it seemed doubtful that  a consensus could be reached. The Com
mit tee’s conclusions, however, developed in an evolutionary process. 
As the series of  drafts  which culminated in this report were 
prepared, differences were resolved and consensus was reached.

The problem of  questionable foreign payments is very complex. 
One measure of  that complexity is the fact tha t concerned depart
ments and agencies of the executive branch of government include 
Commerce, Justice , State,  Treasury and the Securities and Exchange 
Commission. The foreign payments problem cannot be solved wisely 
without serious and informed debate. The Ad Hoc Committee hopes 
tha t its report will be a contribution to such a debate.

March 14, 1977 Robert B. von Mehren 
Chairperson
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REPOR T ON QUESTIONABLE FOREIGN PAYMENTS 
BY  CORPORATIONS: THE PROBLEM AND 

APPROACHES TO A SOLUTION

No single issue of corporate behavior has engendered in recent times as 
much discussion in the United States -both in the private and public 
arenas-and as much administrative  and legislative activity , as payments  
made abroad by corporat ions. In part , this interest derives from the 
important issue of integrity in public life. In part,  it derives from the 
impact of  the political and social controversies which eddy about corpo
rate enterprise and the free enterprise sys tem -Ar e multinational corpora
tions good or bad? Should the center  of  gravity of  corporate governance 
be under state or federal control? Are the concepts of  private management 
and ini tiative consistent with notions o f corporate ethics?

The Ad Hoc Committee on Foreign Payments  was formed by The 
Association of  the Bar of  the City of New York to examine the problem 
and to consider approaches to a solution. Fortunately,  in our view, none 
of  the legislation introduced in the 9 4th  Congress dealing with the subject 
mat ter of  our  report became law. In a calmer atmosphere and with more 
time for study , we hope that  legislation consistent with broader national 
goals can be obta ined.

Our report represents an effort  to place in one docum ent a description 
of  the present state of  the law with respect to the foreign payments 
problem, an analysis of  the two fundamental approaches  to additiona l 
legislation—criminalization and disclosure—and recommendations with re
spect to the most desirable course for the United States to follow. We 
address the general principles involved in the foreign payments issue and 
have not attem pted to present a detailed statem ent of  any legislative 
proposal or any draft  legislation.

Although significant deter rents  to and sanctions against improper 
foreign payments now exist and corporate management has made deter
mined and effective efforts  to eliminate such payments, we have con
cluded that  it is in the national interest to do more. The question of  what 
more should be done is very complex. No solution will be perfect , satisfy 
everyone and serve all the policy considerations which apply to this 
question . The attem pt should be, therefore, to ado pt—after study and 
reasoned deba te-an  approach which will furnish an effective solution, 
always recognizing tha t no solution will be 100 percent effective, and, at 
the same time, do the least injury to othe r perceived interests.

We have concluded* that  the most desirable ultimate  solution would be 
one based on multilateral or bilateral conventions or treaties.  With respect 
to unilateral American actions, we have concluded that the approach of

*<3ur general conclus ions appe ar in Section VI o f our rep ort  at  pages 43 -4 5 infra. 
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disclosure is more satisfactory than that of  making improper  foreign 
payments illegal under new criminal legislation. After we have set forth  the 
arguments which we believe render criminalization an unsatisfactory 
solution, we discuss a generic disclosure system which we conclude,  in 
conjunction with the existing regulatory and legal deterrents, will do the 
job at the least cost to othe r national objectives.

I. DEFINITION OF THE PROBLEM

No problem can be analyzed until it has been defined. The events which 
give rise to the problem discussed here are payments made outside the 
territoria l limits of  the United S tates by United States  owned or controlled  *
corporat ions to officials of a foreign country. The objective sought by the 
payment may be merely to have the payee do more rapidly or efficiently  
what he would and should have done without the payment; it may be to 
influence the payee to do something he would not and should not have 
done in the absence of the payment; or it may be to create a reservoir of  
good will to be drawn upon at a later time.  The initiative for the payment 
may come from the payor or from the payee and the payment  may, or 
may not, be illegal under the law of  the jurisdiction where it is made.

The questionable payments which have been brought to light in the 
recent past have varied t remendously in type and amoun t.1 Those which 
have been the principal focus of  attention by the public, the Congress and 
the Securities and Exchange Commission (th e “SEC”) are payments made 
to foreign government officials to gain some im portant business advantage.
In many instances, the payment  was intended to affect a governmental
procurement  decision, to influence an importan t regulatory decision or
simply to promote a generally favorable climate. The methods by which
such payments have been made have also varied considerably. For
example,  some were made directly  to a government official or his relatives,
others were made indirectly through inflated commissions to sales agents ,
or consultants and still others were disguised as political contribu tions.
Whether most of these payments have been initiated by the company 
making the payment or by government officials receiving them is a 
question which raises subtle distinctions and does not permit easy 
generalizations. On the one hand, the payments disclosed to date un
questionably include clear bribes by United States firms. On the other 
hand,  there are cases where a reluctant  United States company is a victim 
of  exto rtion by a foreign official in a significant position to affect an 
important part of  that company’s overseas business.
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The quest ion of corpora te ethics or morality which a particular 
payment raises depends on many factors. At one end of  the spectrum  is 
the bribe where the initiative comes from the payor and the payment  is in 
violation of  the laws of the state  in whose terri tory  the payment was 
made; at the other end of  the spectrum is the facilitating paym ent-the  
so-called “grease” payment—made to get done within a reasonable time 
tha t which the payor is properly entitled to have done and not made to

•  obtain a competitive advantage. While it  seems clear tha t the bribe raises 
serious moral and ethica l ques tions, there is real doub t that  many “grease” 
payments do;  indeed,  the latter  type of  payments may be considered 
normal, and not illegal, in the coun try of  payment .* Furtherm ore,  it is 
difficu lt to raise moral objections to political contribut ions which are legal 
and are made in accordance with the accepted  customs of  the state in 
which they  are made.2

Even though foreign payments are made by a United States owned or 
controlled coiporation, the connec tion with the United States as such may

*The SEC has described these payments as intended “ to persuade low-leve l govern
mental off icia ls to perfo rm func tions or services which they are obliged to perform as 
part o f the ir governmental responsibilities, bu t which they may refuse or delay unless 
compensated.”  Report o f  the Securities and Exchange Commission on Questionable 
and Illegal Corporate Payments and Practices, submitted to the Senate Banking, 
Housing and Urban Affa irs Com mittee,  May 12, 1976, at 26-27. Common examples 
are small g ratuit ies paid to expedite customs clearance or  overseas telephone calls, to 
secure required permits or to protect fac ilities from  sabotage. The SEC has deemed 
such payments materia l “ where the payments to part icula r persons are large in 
amount or the aggregate amounts are large, or where corporate management has 
taken steps to conceal them through false entries in corporate books and records .”  
Id.  at 27. Although the SEC has apparently not  required disclosure in o ther  c ircum
stances, i t does require, as a condi tion  o f parti cipation in its so-called “ voluntary dis
closure program,”  that the board of direc tors adopt and implement “ an appropriate 
pol icy  statement”  includ ing a “ declaration of cessation”  o f “ illegal or  questionable ac
tiv ities.”  Id.  at 9-10;  see, e.g., Securities and Exchange Commission v. G ul f Oil Corpo
ration and Claude C. Wild, Jr ., 75 Civ. 0324 (agreed fina l judgment o f permanent in 
jun ction  filed  March 11, 1975). The Senate Committee on Banking, Housing and

•  Urban Affa irs (the “ Senate Banking Committee” ) excluded “ grease” payments from  
the bribery prohib itions of S. 3664, which passed the Senate late in the 94th Con
gress, concluding that “ payments made to expedite the proper  perfo rmance o f dut ies 
may be reprehensible, bu t it  does not  appear feasible for the United States to  at tempt

a  unilaterally  to eradicate all such payments.”  Senate Comm, on Banking, Housing and
Urban Affairs , “ Corrupt Overseas Payments by U.S. Business Enterprises,”  S. Rep. 
No. 94-1031, 94th Cong., 2d Sess. 7 (1976)  (the “ Senate Report on S. 3664” ). The 
Foreign Payments Disclosure Act (the “Task Force B ill ” ) proposed by the President’s 
Task Force on Questionable Corporate Payments Abroad (the “ Task Force” ) in 
cluded rule-making a uth ori ty which was intended to be exercised to exclude “ grease” 
payments below a certain threshold amount from  the reporting requirements o f the 
Ac t. Section-by-Section Analysis accompanying S.3741, reprinted a t 122 Cong. Rec. 
S I3808-09 (daily ed. Aug. 6,19 76 ) (analysis o f § 9(a)(1)) .



66

4

be more or less remote. It should be remembered that  in every instance the 
questionable foreign payments  are at least physically removed from the 
United States. If, for example, the payment is made by a controlled 
foreign subsidiary, which is largely independent from an operating  point of 
view, the payment becomes more remote; if it is au thorized and made by 
the top  management of  the parent corporation, it becomes less remote. In 
any event, all o f these payments involve na tional interests  other  than and 
in addition to those of  the United States and, in most instances, our 
national interests may well be secondary to those of  the state in which the  
payment is made.

Furthermore, the interests of  the United Sta tes in the foreign payments 
area are varied. On the federal level, they concern the free and unrestricted 
flow of  our foreign commerce, our capacity to compete abroad and fair 
competition for export markets among our business enterprises. They also 
concern the protect ion of the American investor through the legislation 
administered by the SEC. On the state level, they concern issues of  proper 
accounting and corporate  governance and the  question whether the  federal 
presence in these areas should be increased. And on the broadest national 
and public level, they concern our relations with other  countries and the 
image of  our free enterprise society and private corpora tions both  in our 
own eyes and in the eyes of the world.

It is not inappropr iate to observe here-espec ially because it has been 
little remarked upon in the debate that has swirled about foreign 
pay me nts -that all of these considerations cannot be accommodated in 
any single legislative solution. One set of legislative solutions to the 
problem addresses the means to prohibit the class of foreign payments 
which are, or which are perceived to be, immoral or illegal or both . A 
second set deals with the concealment activities used to accomplish the 
payments. Of course, legislation direc ted at the means of making payments 
has as a goal their prohibit ion. But such legislation also raises broad 
questions as to  the appropriateness and efficacy o f the internal accounting 
and recordkeeping processes of  United States corporations  and as to 
present governmental regulation of internal corporate affairs. Although 
both sets of legislative solutions  will affect other issues of  public signifi
cance, some o f which may be more important than foreign payments, this 
report is principally concerned with the first set, because their objective 
and effect are restricted to a far greater degree to the foreign payments 
problem whose elements have been set forth  above.*

*The second set of  legislative solu tions, which relate to accounting and auditing 
standards and pract ices,  is addressed at pages 32-34 infra  and in t he Supplem ent.
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II. TWO FUNDAMENTAL APPROACHES 
TO A LEGISLATIVE  SOLU TION

Any legislative solution to the foreign payments problem will a dopt, or 
perhaps combine, these approaches: (a) the proscript ion of  certain pay
ments as “crimes” and the imposi tion of  criminal penalties—fines and 
imprisonment; and (b) the establishment of  a system of  disclosure on the 
theo ry that “sunshine” will prevent those payments which may be

•  significant and morally reprehensible or illegal. Therefore, we turn  first to 
a general analysis of  these approaches. Our objective in this part of  our  
report is not to deal with specific legislation but  rather with the general

•  concep ts o f “criminalization” and “disclosure.”

A. Criminalization

It is unusual to find in the statu tes of  the United States laws which 
proscribe as criminal acts done abroad. This reluctance has at least four 
explanations: (1) the traditional principle that states should not extend 
their criminal laws to extra territorial  condu ct ; (2) the difficulties inherent 
in prosecution based on acts done abroad; (3)  the  burdens on a defendant 
which are created by imposing criminal penalties for acts done abroad and 
which raise significant constitu tional questions o f fairness and due process; 
and (4) deference to the principle of  com ity between nations, a principle 
which may be offended by prosecution for extraterrito rial crimes.

1. The ex tension o f  criminal laws to extraterritorial conduct

As a general proposi tion, states have been reluctant to extend the reach 
of  their criminal law to acts done abroad. In part this reluctance stems 
from the concepts of sovereignty and the territo rial supremacy o f state s.3

Criminalization of the act of  paying a bribe necessarily involves the 
w characterization of  the act of  receiving it as a criminal act under United

States law. If such a law had existed at the time of  the  alleged payments 
by Lockheed to Mr. Tanaka and if Lockheed or any of  its  officers had 
been prosecuted under such a sta tute , a conviction of  Lockheed would 
have stigmatized Mr. Tanaka’s acts whether or not he had been  convicted 
of  a v iolation o f any law o f his own coun try. Moreover, it would seem that 
some foreign citizens, and perhaps the foreign payee, would also be subject 
to prosecution in the United S tate s-ag ain  irrespective of  any ac tion taken 
by their home gove rnm ent-at least on a conspiracy theory . Thus, inherent 
in criminalization is a reaching out by the United States to characterize  
acts done in a foreign coun try by a foreign national as “ criminal .” The



possible foreign relations impact of  this is such that  the wisdom of 
criminalization should be carefully considered.

Despite such impor tant foreign relations effects , Congress clearly has 
jurisdiction to impose criminal sanctions on United States citizens or 
corporations organized under the laws of any state of  the United States for 
engaging in proscribed conduct abroad.4 In the bills which have been 
introduced in the 94th and 95th Congress with respect to foreign 
payments , it has been proposed tha t Congress exercise its legislative 
jurisd iction by applying criminal sanctions t o United States bribers b ut not 
to the foreign recipients (see pages 29-30 infra). These bills also proposed 
that Congress exercise its jurisdiction to include within the class subject to 
criminal sanctions as bribers foreign companies registered under the 
Securities Exchange Act of 1934 (the “ 1934 Act” ) and foreign corpora
tions owned or controlled by United States citizens. The validity under 
international law of  these latter  proposed exercises o f jurisdiction would 
depend on the occurrence of  a substantial impact on the United States as a 
direct result of a foreign pay ment .5

The leading case in international law on this quest ion is the decision of  
the Permanent Court of  International  Justice  in the Case o f the S.S. Lotus .6 
There the jurisdict ion of Turkey was upheld in respect of  its criminal 
prosecution and conviction of the officer of  the watch of  the Lotus, a 
French national, in connec tion with the collision of  the Lotus with a 
Turkish vessel on the open sea which resulted in the loss o f the Turkish 
vessel and the lives o f eight Turkish nationals. As no ted in a re port of  the 
Committee on Internat ional Law of this Association in 1966:

. . [I] t is implicit in the [Lofus] case that international law does 
impose limits on the extraterrito rial assertion of jurisdiction  by 
states—and, if jurisdiction is to be based on the fact that  one of  the 
cons tituent elements of  the offense, and more especially its effects,  
have taken place within the state asserting jur isd ict ion ,. . . such 
effects must be, in the language of Lotus  ‘legally and entirely 
inseparable’ from the conduct outside the terri tory , ‘so much so that 
thei r separation renders the offense nonexisten t.’ ” 7

The landmark judicial depar ture in the United S tates from the principle 
of strict  territo riality is United States v. Aluminum Co. o f  America.8 The 
Alcoa court held that even though no American party was involved and no 
act took place in the United States certain restrictive agreements “were
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unlawful [under the antitrust law s], though made abroad, if they  were 
intended to affect imports and did affect them.” 9 In reaching this decision, 
the Second Circuit noted that:

“ [A]ny state may impose liabilities, even upon persons not within 
its allegiance, for conduct outside its borders  that has consequences 
within its borders  which the state reprehends; and these liabilities 
othe r sta tes will ordinarily recognize.” 10

This principle has been restated in a number of  subsequent criminal and 
civil decisions, most of  which recently  have related to the extraterrito rial 
application  o f the 1934 Ac t.11

The Restatement (Second) of  Foreign Relations Law liberally inte r
preted the Lotus and Alcoa decisions and formulated in Section 18 a 
broad statement extending the  te rritor ial principle:

“A state has jurisdiction to prescribe a rule of  law a ttaching legal 
consequences to conduct that  occurs outside its terr itory and causes 
an effect within its te rritory, if either

(a) the conduct and its effect are generally recognized as consti tu
ent elements  of a crime or tor t under the law of  states tha t have 
reasonably developed legal systems, or

(b) (i) the conduct and its effect are const ituen t elements  of 
activity to which the rule applies; (ii) the effect within the terri tory  
is substantial; (iii) it occurs as a direct and foreseeable result of  the 
conduct outside the terr itory ; and (iv) the rule is not inconsistent 
with the principles of justice generally recognized by states tha t have 
reasonably developed legal systems.” 12

Although the jurisd iction of  states to legislate has been extended 
beyond a strict territorial principle by the principles stated in Section  18, 
interna tional law requires a state to take into account the competing 
jurisdictional interests of  other states:

“Where two states have jurisdic tion to prescribe and enforce rules of  
law and the rules they may prescribe require inconsistent conduct  
upon the part o f a person, each sta te is required by international law 
to consider in good faith, moderating the exercise of  its enforcement 
jurisd iction,  in the light of  such factors as



(a) vital national interests  o f each o f the states,
(b) the extent and the nature of  the hardship tha t inconsistent 

enforcement  actions would impose upon the person,
(c) the exten t to which the required conduc t is to take place in 

the terr itory o f the other state,
(d) the nationality of the person, and
(e) the extent to which enforcement by ac tion of  either state can 

reasonably be expected to achieve compliance with the rule pre
scribed by that state. ” 13

Consistent  with an approach that  considers foreign interests, Con
gress has rarely used the expanded territor ial jurisdiction in the area o f 
criminal law. Where Congress has exercised this jurisdictio n, the acts 
proscribed are usually acts committed within the United States  and/o r 
acts by United States nationals related to conduct taking place in and 
adversely affecting a foreign state. Title 18, Chapter 45 of  the United 
States Code, entitled “Foreign Relations” , contains a number of such 
provisions. Thus, it is a domestic substantive offense wi thin the United 
States (a) to conspire to destroy the property of  a friendly foreign 
coun try situated in such country, (b)  to purchase or sell securities of or 
make a loan to any government in default in its obligations  to the 
United States Government or (c) to participate  in or support any 
military expedition against any friendly foreign government.14 Other 
sections of Title 18 similarly treat  comparable types of  conduct 
adversely affecting foreign countries. For example, it is a domestic 
substantive offense to counterfeit foreign currency within the United 
Stat es.15

2. Difficulties o f enforcement

Whatever may be the scope of Congress’ legislative jurisdiction, it is 
clear that  our judicial writ does not run as to non-United States citizens 
outside our boundaries. Thus, both  investigation and prosecution of 
foreign payments would depend, in many instances to a large exten t 
and in some cases entire ly, upon the voluntary coope ration of  foreign 
individuals or governments. Whether this cooperation would be forth
coming is problematic.

Two government officials, whose positions led them to comment on 
the criminalization proposals submitted to the 94th Congress, have 
concluded that such legislation, if enacted, is likely to be extremely
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difficult to enforce. In a letter to Senator Proxmire, former Secretary 
of Commerce Elliot Richardson stated this view on behal f o f the Task 
Force:

“The Task Force has concluded, however, that the criminalization 
approach would represent little more than a policy assertion, for the 
enforcement of  such a law would be very d ifficult if not impossible. 
Successful prosecut ion of offenses would typically  depend upon 
witnesses and information beyond the reach of  the U.S. judicial 
process. Other nations, rather than assisting in such prosecutions, 
might resist cooperation because of considera tions of  national 
preference or sovereignty. Other nations  might be especially of
fended if we sought to apply criminal sanctions to foreign-incorpo
rated and/o r foreign-managed subsidiaries of  American corporations. 
The Task Force has concluded that unless reasonably enforceable 
criminal sanctions were devised, the criminal approach  would repre
sent poor public policy.” 16

A similar assessment of the enforceability of a statu te criminalizing 
foreign bribery was expressed by the Assistant Counsel of  the Senate 
Banking Committee in response to the comment that “the bill [S. 3133] 
presents insurmountable problems of  administrat ion and enforceme nt.” 17 
In the portion of his memorandum contained in the Senate Report on 
S. 3664,  the Assistant Counsel stated:

“ First, I think that  the bill would be difficul t to enforce,  especially 
in the context of a criminal prosecut ion. The availability of  wit
nesses and evidence in a case the essential elements of  which take 
place abroad would probably be so limited as to preclude proof 
beyond a reasonable doubt, the standard in a criminal case.” 18

The last sentence of the excerpt from Secretary Richardson’s lette r to 
Senator Proxmire reflects the sound principle that laws which cannot be 
enforced “represent poor public policy” because, after  the failure in 
enforcement becomes evident, the credibility of the government enacting 
them is diminished. While a statute criminalizing foreign payments may 
continue to deter some United States citizens even after the failure to 
enforce it becomes evident, it is unlikely to be accepted by any foreign 
official as a serious justif ication  for the failure to make such a payment.
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3. Questions o f fairness and due  process

As noted  above, legislation expressly proscribing conduc t affecting 
foreign states has usually been limited to acts within the United States.
One explanation for this restrain t is recognition, from policy considera
tions rather than const itutional mandate , of two fundam ental United 
States legal principles relating to the rights of def endants -th e right to 
compulsory process to  obtain  witnesses and the right not to be subject to 
double jeopardy .

The Sixth Amendment  provides that “the accused shall enjoy the 
righ t. . .  t o have compulsory process for obtaining witnesses in his 
favo r. . .  .” The Supreme Court stated in Washington v. Texas that  the *
accused’s right to have compulsory process for obtaining  witnesses in his 
favor “stands on no lesser footing than the othe r Sixth Amendment 
rights . ..  previously held applicable to the States . . . ” and, as such, “ is so 
fundamental and essential to a fair trial that  it is incorporated in the Due 
Process Clause of the Fourteen th Amendment.” 19 This decision, however, 
does not affect several prior decisions holding that  the Sixth Amendment  
can give the  right to compulsory process only where it is within the power 
of  the federal government to supply i t.20

The position of the defendant before  a United States court  ind icted for 
the crime of making a foreign payment  would indeed be difficul t. The 
existence of  a foreign recipient of a payment is an essential element o f the 
crime and the operative acts would almost inevitably have occurred on 
foreign soil. Whether or not the prosecution could obtain necessary 
evidence, the defendant would in most cases be with out the benefit  of  
compulsory process with respect to foreign witnesses. To hypothesize an 
extreme situation, it would be possible for an individual who has been 
prosecuted  in the country where the bribe occurred and acquit ted through 
testim ony of foreign witnesses given under compulsory process available in 
the foreign country to be prosecuted under laws of  the United States •
without means to compel the testimony of the very witnesses who had 
influenced the acquitta l in the foreign trial. In shor t, the unique thrust  o f 
criminalization leads us to expect from its implementation severe strains 
upon the spirit o f the portion o f the Sixth Amendment in question.

The criminalization of foreign acts of bribery is also inconsisten t with 
the spirit of the double jeopardy principle set forth  in the Fifth 
Am endm ent-“ nor shall any person be subject for the same offense to be 
twice put in jeopardy of  life or limb . . .  ,” 21 This principle is summarized 
in the  dissenting opinion by Justice  Black \nBartkus  v. Illinois as follows:



“Fear and abhorrence o f governmental power to t ry people twice for 
the same conduct is one of the oldest ideas found in western 
civilization. Its roots run deep into Greek and Roman times. Even in 
the Dark Ages, when so many other principles of  justice were lost, 
the idea that one trial and one punishment were enough remained 
alive through the canon law and the teachings o f the early Christian 
writers. By the thir teen th centu ry it seems to have been firmly 
established in England, where it came to be considered as a ‘universal 
maxim of  the  common law.’ It is not surprising, therefore, that  the 
principle was brought to this country  by the earliest settlers as part 
of their  heritage of  freedom, and that  it has been recognized here as 
fundamental again and again. Today it is found, in varying forms, 
not only in the Federal Constitu tion,  but  in the jurisprudence or 
consti tutions of every State,  as well as most foreign na
tions . . . .  While some writers have explained the opposi tion to 
double prosecutions by emphasizing the injustice inherent in two 
punishments  for the same ac t, and others have stressed the dangers 
to the innocent from allowing the full power of the state to be 
brought against them in two trials, the basic and recurring them e has 
always simply been that it is wrong for a man to ‘be brought  into 
Danger for the same Offense more than once.’ Few principles have 
been more deeply ‘rooted in the tradit ions and conscience of  our  
people.’ ” 22

In Bartkus  the Supreme Court approved , by a five to four decision, 
successive state and federal prosecutions for the same offense.23 Despite 
this doctrine that the Consti tutional  right against double jeopardy applies 
only to successive prosecutions by a single sovereign, it is recognized, as 
reflected in Justice Black’s dissent and othe r judicial decisions, that  a 
second prosecution by a different  sovereign violates the spirit of  the 
double jeopardy provision,24 and is usually at least taken into considera
tion by both  sovereigns.

After a successful United States prosecution, a foreign prosecutor may 
nevertheless feel compelled to prosecute in his count ry to compensate for 
any loss of  national face due to the prior United States prosecution or 
simply to establish his official diligence. These same considerations might 
also lead to a second prosecution by the foreign prosecutor in the  event of  
an acquitta l in the United S tates proceeding, particularly since the interest 
of  the  terri tory  of  the  proscribed acts is often greater than the interest of 
the United States in such acts.
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Consti tutional notions of fairness also embody a concept of te rritorial
ity. Under traditional common law principles a person accused o f criminal 
acts should be tried by a jury  in the locale in which the alleged acts took  
place. Justice Story expressed this so-called territorial  principle in national 
terms as follows:

“The common law considers crimes as altoge ther local, and cog
nizable and punishable exclusively in the coun try where they are 
comm itted .” 25

This territorial principle is directly reflected in our  federal Constitution. 
Article 3, Section 2 of the Consti tution provides that  jury  trials “ shall be 
held in the State where the said Crimes shall have been committed; but 
when not committed within any State,  the Trial shall be at such Place or 
Places as the  Congress may by law have directed.” The Sixth Amendment 
similarly provides for trials “by an impartial jury  of  the State and district 
wherein the crime shall have been committed, which district  shall have 
been previously ascertained by l aw .. . . ”

While the Consti tution would not require conformity with the terri
torial principle in the event o f a prosecut ion for a foreign payment , it does 
appear to express a preference for locating a jury  trial in the place where 
the alleged crime was committed. This preference is consistent with the 
considerations  of efficiency and enforceability, discussed at pages 8-9 
supra, and with the considerations of fairness reflected in the discussions 
above of the traditional rights of  an accused to obtain witnesses and not to 
be subject to a second prosecution for the same offense.

4. Comity between nations

“Comity” has been defined as “ the body of rules which states observe 
toward one another from courtesy or mutual convenience, although they 
do not form part of  international law.”26 Such rules reflect “the recogni
tion which one nation allows within its terr itory to the legislative, 
executive, or judicial acts of  another nation, having due regard both to 
international duty  and convenience and to  the rights of its own citizens or 
of  other persons who are under the protection of  its laws.”27 Enactment of 
criminalization legislation goes beyond the tradi tiona l application of the 
principles of  comity to and by  the United States.

The assertion of jurisd iction by the United States over behavior 
properly subject to the jurisdiction of a foreign coun try is unprecedented
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in the absence of significant policy concerns which outweigh the interests 
of any affected foreign state in such behavior. Such an assertion of 
jurisdiction by the United States over conduct in a foreign coun try of  
necessity demeans the enforcement responsibility  of the foreign state for 
such conduct, discredits the applicable foreign law28 and deprives the 
foreign states of the  often critical de termination as to whether, in the light 
of relevant legal and political considerations, to initiate prosecution for a 
particular offense.

To the extent that  any United States criminal law permits prosecution 
of foreign companies in the United States for bribery in their own or a 
third coun try, special resentment can be expected of  countries considering 
themselves entitled  to priority  of  regulation as the locus of the conduc t in 
question or as the jurisdiction  o f incorpora tion of  the foreign company, or 
both.

The hostile reaction of foreign states which may be expected to occur 
derives from the principle of  territorial limitation on the jurisdiction  of 
states with respect to foreigners, discussed at pages 5-8 supra, and is 
illustrated , in the case of individual ci tizens, by our national indignation in 
the so-called Cutting controversy. A United States citizen, A. K. Cutting, 
was arrested and imprisoned in Mexico for his publicat ion in Texas of  an 
allegedly libelous statement against a Mexican citizen. President Cleveland 
reflected this indignation in his sharp comments on Mexico’s actions in his 
Annual Message delivered on December 6,  1886:

“ . . .  [T]he right is denied of  any foreign sovereign to punish a 
citizen of  the United States for an offense consummated on our soil 
in violation of our laws, even though the offense be against a subject 
or citizen o f such sovereign.”29

The type of conflict which may arise in the case of  foreign 
subsidiaries owned or controlled by U.S. parents can be seen by con
sidering the Fruehau f case, which involved an effort  by the United 
States to enforce the Trading with the Enemy Act against business 
activities of Fruehauf-France S.A.30 Two-thirds of  the stock of  the French 
Company was owned by an American company, Fruehauf  Interna tional 
(U.S.A.). When the French company contracted  to deliver 60 vans to  the 
People’s Republic of China, the Treasury Department ordered Fruehauf  
(U.S.A.) to suspend performance of the contract on the grounds tha t the 
transac tion violated regulations issued under the Trading with the Enemy 
Act. The French minority on the Board of  Directors of  the French
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company then institu ted litigation in the French  court s which ultimately 
resulted in the appointment of an admin istrator to head the French 
company for three months and to perform the contract. What the United 
States perceived to be the activities of an “American” enti ty because it 
was controlled by a U.S. parent was perceived by the French to be the 
activities of  a “French” enti ty to which French, and not American, 
standards applied.

It should be noted that  the criminalization approach  to curbing 
interna tional bribery is unilateral action by one nation  to expand its 
jurisd iction to the maximum extent. This is at the opposite end of the 
spectrum from an appropriate interna tional resolution of the problem 
which is based on respect for the primary interest of the terri tory  where 
the critical acts occur and mutual  assistance in the  de tection and proof  of 
such acts. Accordingly, criminalization is substantively alien to an inter
national solution and if enacted might seriously disadvantage initiatives 
seeking such a solution by the United States.

B. Disclosure

It is not necessary to cite Justice Brandeis to demons trate that 
disclosure can be an effective regulatory technique. It is, o f course, Firmly 
embedded in our laws regulating securities transactions; it is also found in 
requirements relating to political contributions and lobbying activities. 
Moreover, in the SEC’s pioneering in the area of foreign payments , 
disclosure was its primary tool. We suggest that  disclosure is the most 
effective and practical approach to an American solution to the problem 
and, at the same time, does the least injury to othe r national interests and 
best keeps open the option of an international solution.

We have reached this conclusion for a number of  reasons, the most 
important  of which are these: First, it is our  view tha t disclosure should 
effectively deter  the types of  foreign payments which create the greatest 
concern and which most adversely affect the interests which are involved. 
Second, disclosure does not raise the substantial  problems created by 
criminaliza tion, discussed at pages 5-14 supra. Third, a disclosure approach 
is readily adaptable to an international solution of the foreign payments 
problem, whether by way of broad international conventions , more 
restricted multilateral agreements or bilateral treaties. Finally, regulation 
by disclosure should be subject to more effective enforcement than 
regulation based upon a criminalization approach.
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1. Outline o f a disclosure approach

Since we support disclosure as the best regulatory approach for the 
United States to follow in search of a solution to the questionable foreign 
payments problem, it is appropria te to sketch in broad outline  the ty pe of 
disclosure which we would view as appropriate and effective.

Basic to any disclosure approach  are certain choices, the most impor
tant of  which seem to  be these: (1) Who should be required to disclose? 
(2) What type of disclosure should be required? (3) What agency should 
administer the disclosure system?

a. Who should disclose. We suggest tha t disclosure requirements  should 
apply to individuals who are United States citizens, to resident aliens and 
to legal entities  organized under the laws of the  United  S tates or any state, 
terri tory , possession or commonwealth of the United States. Such persons 
would be required to report for themselves and also on behalf of  any 
controlled foreign affiliate which, for these purposes, would be defined to  
mean a foreign legal enti ty in which the person required to report held, 
directly  or indirectly, a beneficial ownership of  more than 50 percent. In 
order, however, to avoid imposing the burdens of reporting on small en ter
prises which do not, for the  most  part,  seem to have significant roles in the 
foreign payments problem, enterprises  which do no t have aggregate foreign 
investments of more than $30 million or annual foreign sales of more than 
$10 million should not be required to report.

Thus, we would require reporting by United States persons, even 
though they were corpora tions not subject to the 1934 Act, and by United 
States persons, even though they  were corpora tions controlled by for
eigners. Reporting would not be required, however, by foreign corpora
tions which are not controlled foreign affiliates, even though such foreign 
corporations  are subject to the 1934 Act, or by foreign corporations which 
are not controlled foreign affi liates, even though such corporations have a 
principal place o f business in the  United States.

b. The type o f disclosure. There are strong arguments in favor of a 
generic disclosure requirement  of payments known to be directed to 
foreign officials. This type of  reporting has been used successfully in the 
many reports required under the SEC’s voluntary  compliance program (see 
pages 20-22 infra} and has shown that companies, however unwillingly, 
can live with such disclosure without ruining commercial relationships. 
Moreover, this type of aggregate disclosure, which is a practical device to

91-391 0  -  77 - 6
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eliminate improper payments, does not require ethical line-drawing 
which would be both difficult and invidious. Finally, generic reporting 
should allow immediate public access to the reports thus avoiding 
many problems inherent in confidentia l treatment  for any period of 
time .31

The most significant practical problem which we find in generic 
reporting  is the treatment of  fees and commissions paid to agents, 
consul tants or sales representatives where it is no t known whether a part 
thereof may be directed to foreign government officials. If all such fees 
and commissions, even if subject to reasonable threshold tests designed to 
eliminate the burden of reporting  all foreign-related fees, were reported 
generically, the total amounts reported would be largely meaningless since, 
in all probabil ity, they would include primarily payments which are 
proper. Another approach would be to adopt a mixed system with generic 
reporting of some payments and specific reporting of  fees and commis
sions. This would, however, have serious competitive impact on American 
business. It might, for example, make some foreign agents and representa
tives unwilling to represent Americans and it would touch on matters  
which are legitimately viewed as confidential by business enterprise. 
Secondly, although this would not be intended, the public might perceive 
all fees and commissions reported specifically as “ tain ted,” even though all 
or most such fees and commissions were proper. These impacts might be 
lessened by restrictions  on public access to the reports. But disclosure, in 
our opinion, is inconsistent  with secrecy; the reports  which are filed must 
be publicly available if disclosure is to have the significant de terrent effect 
of which it is capable. Thirdly, because the receiving of bribes is a crime in 
most jurisdictions and reprehensible in all, a requirement  that  American 
companies inform on foreign bribe recipients can be analogized to an 
outright prohibit ion in that  the recipients will be stigmatized. Specific 
disclosure would thus raise even more acutely than criminalization 
the foreign relations problems discussed in the prior section of this 
report.

Consequently,  although our Committee has rejected both specific 
reporting as well as mixed reporting, we believe tha t special provisions 
must be made in a generic system of reporting to take care of  the 
fee-commission problem. Accordingly, we recommend considerat ion of 
the following approach to generic reporting. The generic system should 
require (a) reporting with respect to all payments made directly or 
indirect ly to foreign government officials and (b) the reporting, as a 
separate category of payments and subject to certain threshold tests
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outlined below, of  every fee and commission paid to a foreign agent, 
consultant or representative unless the senior management of the reporting  
entity had reason to conclude,  after  making an appropriate investigation,  
that  no part of  the  fee or commission would be paid direc tly o r indirectly 
to foreign government  officials.

The threshold tests which we have in mind are these: First, to be 
reportable at all, the fee or commission would have to be paid to an agent, 
consultant or sales representative with respect to (a) foreign investments 
which directly  or indirectly involve any significant (i.e., non-routine) 
foreign governmental action or consent, (b)  sales to foreign governments 
or foreign government entities or (c) the creation o f foreign governmental 
good will. Second, payments of  less than a very substan tial amount, 
perhaps $100,000 in the aggregate, made with respect to one transaction 
or a related series of transactions, would not  be repor table; however, in 
determining whether this threshold  test had been met,  payments made to  
different entities  would be aggregated if they  were made with  respect to 
one transaction or a related series o f transactions  by or at the direction of  
the reporting  party or any of  its affiliates. We suggest a substantial  
threshold amount because large fees or commissions, in view o f the type o f 
transac tions which result in improper payments, are usually required to 
support such payments and because the burden of  invest igation may be 
considerable. By limiting the area to be investigated, the threshold will 
encourage companies to take such act ion as may be necessary in order not 
to report large fees or commissions. If there were no threshold, the 
practical problems of investigation could lead companies to adopt the 
practice of  reporting all fees and commissions in the aggregate, which will 
be largely meaningless.

If th is approach were adopted, the report should show with respect to 
all payments made directly or indirectly  to  foreign government  officials or 
to foreign political parties: (i) the number of such payments made during 
the reporting  period, (ii) a general descript ion of  the purpose for which 
they were made, (iii) a general descript ion of  the recipients without 
necessarily identifying their location and (iv) the tota l amount of  such 
payments. With respect to all reportable payments made to agents, 
consul tants or sales representatives, the repor t should separately state the 
same information.  If a fee or commission were paid directly or ind irectly 
to a foreign government official, it would be reportable as such and not as 
a payment made to  an agent, consultant or sales representative.

c. Legislative and administrative considerations. Any generic reporting 
system such as we are proposing should be enacted as new legislation and
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should apply only prospectively. Although it is not  the primary purpose of 
our report to suggest all the details of legislation, some general comments 
are required. One significant quest ion in such legislation is the identity of 
the agency to administer the system. We suggest that the agency be either 
the Department of State or the Department of Commerce.  This recom- 
me ndation-th at the Department of State or Commerce,  rathe r than the 
SEC, be the agency to which the reports  are made—does not  reflect any 
lack of  confidence in the SEC. We believe that  th e e ffort s o f the SEC will 
be most effective if they continue to be focused on the protection  o f the 
investor and delimited by the tradit ional concept of  materiality .*

The reports should be available to  the public as soon as they are filed 
and the designated receiving agency should immediately supply copies to 
othe r interested parts of  the government such as the Departments of 
Commerce, State and Justice and the Internal Revenue Service (the 
“ IRS”). In addition, reports  filed by companies subject to the reporting  
requirements of the 1934 Act should be supplied to the SEC. At the re
quest of a foreign government, the information conta ined in the reports 
could be directly transm itted by the Department of State.  The receiving 
agency should also have the power to prescribe reporting forms. Any 
legislation should in addition establish the legal obligation to maintain the 
records needed to fulfill the reporting requirement. Finally, it should be a 
crime wilfully or knowlingly to fail to keep the required records or to 
falsify them (see page 33 infra}.

2. Criticisms of  disclosure

In supporting a disclosure approach to legislation in this area, account 
must be taken of at least two criticisms of disclosure. One criticism re
lating to enforcement problems is found in the Senate Report on S. 3664. 
That report made the point  that :

*The SEC has recently  proposed  rules which would requi re issuers subject to the 
repo rting requ irem ents  of  the  1934 Act to include in proxy mate rial supplied to in
vestors information  concerning  the  involvement of  managem ent in any foreign 
polit ical contr ibu tion s and any paymen ts to foreign government officia ls “fo r pu r
poses other than the satis faction of  lawful obligations .” Exchange Act Release No. 
13185 (Jan.  19, 1977), at 23-2 7, JCurrent)  Fed. Sec. L. Rep. (CCH) 51 80,896 , at 
87,382-83.  The SEC deems such information  “highly significant to shareholders in 
determining whethe r to give a p rox y.”  Release No. 13 18 5,at 25; 51 80,896, at 87,3 83.  
fu rt her , the  SEC has invited  comment on whe ther  corp orate policies regarding 
question able  payments and transact ions  should be included in proxy solic itations. 
Release No. 13 18 5,at 27 ; 1 80 ,8 96 ,at 87,383-84.
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..  [T] he same evidence necessary to prove a violation of a direct 
prohibi tion would have to be marshalled in order to enforce a 
disclosure s tatu te. . . . Accordingly the Committee concluded that a 
disclosure approach  has at least the same enforcement problems 
inherent in the direct prohibit ion approach  and none of its advan
tages.”32

A  The Senate Banking Committee elaborated on this point by saying that a
disclosure bill would “imply that bribery can be condoned as long as 
it is disclosed.”33 The other  criticism is that disclosure is an inappropria te

a  solution because it is too  “lenient.”
We cannot agree with either criticism. The evidence necessary to 

support proo f o f a violation of a disclosure requirement would be far less 
than that necessary to indict and convict for the crime of  having made an 
improper payment . Evidence o f the fact of having made payments which 
were not included in the report would be sufficient to establish the 
former. In many instances, these facts could be developed from the 
corpora te records alone and, although there might be difficulties in 
extreme cases, the relevant evidence would seem to be largely within  the 
reach of our judicial writ.  Evidence to  support conviction for the crime of 
making an illegal foreign paym ent-a ssum ing that the crime was defined 
with sufficient specificity to escape the const itutional defect of vagueness 
-would be substantially  greater. If S. 3664 had become law, the crime 
would include proof, beyond a reasonable doubt, of  the “co rrup t” motive 
of a payor, the proscribed purpose o f the payment, and the receipt by the 
payee of the payment in exchange for the payee’s undertaking, for 
example, to fail to perform his official functions or influence legislation. 
Proof beyond a reasonable doubt  of these elements of the crime, 
particularly in this country and in those cases where the foreign govern
ment in whose terri tory  the payment was made did no t cooperate, would

* be very difficult in most cases and impossible in some.
As to the objection  that the disclosure approach  is too “lenient ,” we 

note that disclosures can result in loss of  favorable public relations,
•  prosecutions  under the United States tax laws, loss of business, lawsuits 

for contract damages, antitrust actions , removal of officers, criminal 
prosecutions abroad, shareholder suits and securities laws prosecu tions.34 
The important objective, in our view, is to eliminate the objectionable 
practices. We know of no a priori reason why disclosure should not be 
successful and of no analytical demonstration to that effect. Indeed, the
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effectiveness of  the  SEC’s disclosure programs suggest tha t disclosure is a 
most effective regulatory device in the area of  questionable foreign 
payments.

III. EXISTIN G ADMINIS TRATI VE  
AND JUDICIAL DEVICES

In addition to considering whether the criminalizat ion route or the 
disclosure route is the more desirable, any legislative initiative must also 
take into account the existing device s-bo th those created legislatively and 
those created judicial ly—which have a bearing on the questionable foreign 
payments problem. These devices are discussed in the following section o f 
our report.

A. The Securities and Exchange Commission

The SEC has summarized its activities as of  May 1976 in the Repor t o f  
the Securities and Exchange Commission on Questionable and Illegal 
Payments  and Practices, submitted to the Senate Banking, Housing and 
Urban Affairs Committee (the “SEC Rep ort” ). The SEC has followed two 
lines of  attack  on the problem. It has used its considerable investigative 
powers under the Securities Act of 1933 (the  “ 1933 Act” ) and the 1934 
Act to force companies subject to its jurisd iction to disclose foreign 
payments. It has instituted suits in several cases, most of which have 
resulted in consent judgments which have generally called for disclosure to 
be made of past questionable behavior through a report prepared by 
independent directors and advisors and accountabi lity standards to be 
enunciated to prevent recurrence of the undesirable acts.35 As noted 
above (see page 18 supra), it has recently called for disclosure in proxy 
statements.

On a second front,  the SEC’s attack on questionable foreign payments 
has taken the form of  a voluntary disclosure program, operating  through 
the periodic reporting mechanism of the 1934 Act.36 While the disclosure 
in an enforcement proceeding is typically  extremely detailed, comprising 
information as to names of recipients, amounts paid and means of 
payment , the disclosure given on a voluntary basis is often  considerably 
more general. This “generic” disclosure is sanctioned by the SEC Report , 
except in “egregious” cases.37 Most notably, the SEC permits a filing 
company to omit identification of  the recipients of  the foreign pay
ments.38
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The SEC has been requested to under take rule-making action to specify 
detailed standards for disclosure in the area of foreign payments. A 
petition filed on December 10, 1975 by the Center for Law and Social 
Policy on behalf of  the National Council of Churches of Christ in the 
U.S.A. and others  requests that the SEC amend Form S-l and other 
related forms prescribed under the 1933 Act and Form 10-K and other 
forms prescribed under the 1934 Act to require disclosure of the amount,

A  date,  recipient,  means and purpose o f payments abroad which are illegal or
“in furtherance of  securing contracts or promoting corpora te business” or 
in the nature of a political contribu tion.  Far from acting on this petition, 
the SEC has denied that  there can be any “l itmus paper t est”  and has gone 
no further than to suggest certain categories or factors for considerat ion 
on the question of materiality .39 The absence of explicit standards of 
materia lity led to charges from the staf f o f the House Subcommittee on 
Oversight and Investigations that  the SEC had applied its powers in the 
voluntary  program in a spotty  and unequal way.40  The answer of  the SEC 
was that cases of foreign payments are “highly fact-specific” and “matters 
on which reasonable men can and do diffe r.” 41 Noting tha t the Subcom
mittee staf f reached the conclusion that  in the  cases cited in its report the 
SEC had been too lenient, the response went on to say, “ [T]he 
Commission is . . . the established body possessing the authority to make 
such judgments under the federal securities laws .. . .”42

As evidenced by this exchange, the SEC’s atti tude  has been t hat  o f the 
keeper of the mysteries in this area, the sole judge of  the corporate 
morality of foreign payments. This atti tude has been criticized as being 
contra ry to the SEC’s charter  and inconsistent with the const itutional 
framework within which administrative agencies should work.43 Others 
have suggested that in administering the enforcement and voluntary 
program the SEC has responded less to investors’ legitimate interest in 
significant information than to its own desire to control corporate

•  conduct.44

The question for some is not  whether the SEC is abusing its discretion 
in administering the payments program, but  whether it properly has

•  discretion in this area at all. Recent analyses appearing in the Harvard Law 
Review and the Michigan Law Review concluded that the SEC’s auth ority  
stops far short of the range claimed in the SEC Report,4S It is suggested 
that  under traditional theories of financial material ity disclosure o f foreign 
payments  is called for only where management is aware of the payments 
and the payments entail significant possibilities of  legal penalties or
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expropriations.46 The more recently developed concepts of  “ethical  ma
teria lity” have not been fully espoused by the courts  or the SEC in the 
contexts  in which they have been raised, primarily the environmental and 
equal employment areas. These concepts have often  arisen in the context 
of special corporate duties under United States laws, such as the Nat ional 
Environmental Policy Act of 1970,47 and seem to be without any feasible 
limitation if applied broadly to all social, political and moral issues48 The 
doubt which does not go away is whether it is good policy to add the A
deterrence of immoral conduc t to the existing goals o f the securities laws 
which have been in place for four decades.49

A
B. The Internal Revenue Service

The IRS functions under an existing Congressional mandate  which 
penalizes bribes and kickbacks by denying such payments  any status as tax 
deduct ions or deferral items. While the basic provision, Section 162(cXO 
of the Internal Revenue Code (the “Code”), has been in place since 1958,
Congress amended the Code in the Tax Reform Act o f 1976 to widen the 
penalties.50 Section 162(c)(1) provides that no deduc tion shall be allowed 
for any bribe, kickback or other payment made directly or indirectly to a 
foreign government official or agent which would be illegal if made in the 
United States. Since foreign operations  are f requently not accounted for in 
the consolidated tax return , the new legislation provides t hat the amounts 
of such payments shall const itute “subpar t F income” taxable without 
deferral to the United States parent company.51 Moreover, under the new 
legislation these amounts are not to be used to decrease the earnings and 
profits accounts of foreign corporations otherwise reporting  subpart F 
income.52 Congress also amended the Code to provide tha t such amounts 
will not qualify for the Domestic Interna tional Sales Corpora tion 
(“ DISC”) deferral, but will be construed as an immediate dividend to  the 
taxpaying parent of  a DISC.53 *

The IRS has been vigorously carrying out a “slush fund ” investigation, 
devoting considerable effort to uncover by audit procedures diversions of 
corporate funds domestically and abroad.54 Notably, the IRS has sub- e
mitted to all major United States corporations a questionnaire composed 
of  eleven questions calling for disclosure of specific practices, which, if 
engaged in, might ind icate that payments have been made which should be 
accounted for as provided in Section 162(cXO or the new legislative 
provisions.
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The argument has been made by some that the tax provisions are not  a 
formidable deterrent because a company can pay a foreign bribe, and then 
avoid the tax sanctions by simply failing to take a deduction on its tax 
return  for the amount of the bribe. However, it seems unlikely that many 
substantial companies would, in the face of recent developments , regard 
this as a p rudent approach. For example, the IRS requires that a corporate 
taxpayer reconcile in a Schedule M its income as publicly reported* and its 
income as reported for tax purposes.55 This Schedule M reconciliation in 
effect requires admitting on the record to the IRS a course of  conduct 
which may subject the taxpayer to liabilities, civil or criminal or 
both , under othe r federal laws, under state laws and under foreign 
law. The alternative of filing a false tax  return  and inviting the ex
tensive criminal and civil sanctions for tax  fraud is, if anything , more 
unpalatable.

A more serious criticism of the current IRS program is the potential ity 
for abuse of administrative discretion. The obstacles to evenhanded 
administration  are formidable, since the time and effort  needed for a full 
audit are considerable. Companies which are forced to go through this 
effort may confront an investigation which, in order to  be effective in this 
area, goes beyond the normal audit standards.56 The investigation is all the 
more intimidat ing because with it runs the risk of  a determ ination  of 
fraud. Such a determ ination  could entail a penalty equal to one half the 
company’s total tax deficiency,57 a deficiency which could be comprised 
of  a majority of  items as to which the company and the IRS differ on 
traditional grounds of Code interpre tation and only a trifling amount of 
improperly reported foreign bribes.

C. Antitrust  Regulations

It would seem reasonably clear that bribery can cons titute  a practice in 
restraint of  trade in violation of  Section 1 of  the Sherman Act.58 Since 
Section 1 contemplates two-party or multi-party conduct, it requires for 
its application a finding of  a contract, combination or conspiracy. 
However, the courts  have given this  requirement a very expansive reading 
in cases like Albrecht  v. The Herald Company59 and Poller v. Columbia 
Broadcasting System,  In c/ ’0  and it seems likely tha t, if those cases are 
followed, the recipient of the bribe, or an intermediary who passes on the

♦Manipulating corpora te records to dis tort  public ly reported income could open 
up the possibi lity o f oth er legal sanctions (see pages 32-34 infra).
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bribe,  could be found to be a co-conspira tor with the corporate payor. 
Where a United States parent and a foreign subsidiary collaborate in the 
illegal payment, the courts may also be ready to apply the often-attacked 
but  never overruled doctrine of  intra-enterprise conspiracy.61

The courts  have on occasion stretched the sta tuto ry framework of  the 
Sherman Act to reach one-party conduct amounting to an unfair method 
of  competition, not only by giving an expansive reading to the cont ract,  
combination or conspiracy language of Section  1, bu t also to the attempt  
to monopolize language of  Section 2.62 Section 2, forbidding attem pts to 
monopolize, is directed to unilateral cond uct, but  it is likely to apply only 
in those unusual cases where there is a finding th at the briber has  sufficient 
power in a defined market to permit the inference tha t there is a 
reasonable probability it will be successful in excluding its competitors  
from that  marke t.63 Mere pre-emption of  particular sales opportuni ties 
through improper means would not seem in the  typical case to amount to 
a Section 2 offense.

Section 2(c) of  the Clayton Act makes it unlawful for a seller to  make 
payments in connec tion with sales transac tions except  for services ren
dered .64 It has been held in lower court cases to apply to foreign com
merce, specifically to expor t sales65 and to bribery.66

Finally, Section 5 of  the  Federal Trade Commission Act forbids unfair 
methods of  competition and unfair practices.67 The Federal Trade Com
mission (the “ FTC”) has taken the position tha t this prohibition is 
applicable to foreign bribery.68 It would seem likely that  commercial 
bribery which disadvantaged United States expo rters  or investors in 
competition with the payor would be characterized as “unfair” within the 
meaning o f Section 5.69

Violators  of the antit rust laws are subject to an array  o f sanctions. For 
violations of Sections 1 and 2 of the Sherman Act, sanctions include 
criminal prosecution, governmental suits for injunctive relief and private 
suits for triple damages.70 Although Section 2(c) of the Clayton Act does 
not  trigger criminal sanctions, aggrieved persons can seek triple damages.71 
There is also the possibility of injunctive re lief in a private suit or in a suit 
by the Department of  Just ice,72 as well as of  an FTC proceeding for a 
cease and desist order .73

The application of  the United States anti trus t laws to conduct which 
takes place outside  the territorial limits of the United States can in 
particular situat ions raise delicate and complex questions o f United States 
foreign relations law, not present in a purely domestic  contex t. One has to
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begin with the holding of the Alcoa case that conduct outside the United 
States undertaken with the purpose and effect of restraining United States 
foreign commerce is within the reach of our courts  under the Sherman 
Act.74

However, a rigorous reading of  the Sherman Act would limit the 
principle of Alcoa  to cases where there  is either a restrain t on import 
competition in the United States  adversely affecting United States con
sumers or a restraint on expo rt oppo rtunities  of  United States based 
companies.75 Where this notion may leave foreign buyers, private or 
governmental, of United States exports is problem atical.76 In any event, 
the United States antitrust laws would not reach many cases o f foreign 
bribery  relating, for example, to enforcement of  foreign tax  or regulatory 
requirements .

Where foreign governmental action is involved, there  may be additional 
issues. The Antit rust Division of  the Department of  Justice  has very 
recently taken the position tha t private representations to a foreign 
government leading to action of tha t government restraining United States 
foreign commerce is within the protection of  the Noerr-Pennington 
doctrine,* even though in its original formulation that  doctrine turned  in 
part on domestic const itutional considerations.77 However, relying on 
dictum in California Moto r Transport Co. v. Trucking Unlim ited,19’ the 
Antitrust Division has noted tha t the Noerr-Pennington defense may not 
apply where th e representations are accompanied by br ibery.

In general, if the restraining action is tha t of  a foreign government, 
there may be an act of state defense,  and private restraining action 
formally directed  or required by a foreign government  may be subject to a 
defense based on compulsion by a foreign sovereign.79 These defenses  seem 
of questionable application in the bribery context for two reasons. First, 
the challenged situation will normally involve commercial (i e ., procure
ment) activities, as distinct from sovereign activities of  the foreign 
government. Second, bribery , no mat ter how prevalent as a practical 
matte r, seems to  be everywhere condemned as a matter of law and formal 
official policy.

♦This judicially -crea ted doctr ine , which takes its name from the  cases, Eastern 
Railroad  Presidents Conference v. Noerr Motor  Freight,  Inc., 365 U.S. 127 (1961)  
and United Mine Workers v. Pe nnin gton , 381 U.S. 657  (19 65), holds  t ha t it is a good 
defense  to an antitrust  claim tha t the  othe rwise illegal anti com pet itive con duc t is 
rest ricte d to influencing legislative or  executive act ion .
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The tentative  conclusion to be drawn from the foregoing is that the 
anti trus t laws probably do apply to bribery in connection with foreign 
governmental procurement in those cases where expor t opportunitie s of 
competing United States expor ters are thereby pre-empted.  This repre
sents, in the new climate, a substantial sanction but  not a comprehensive 
or tota lly adequate one. For one thing, just as problems of  proo f would 
make enforcement of criminal legislation difficult (see pages 8-9 supra), it 
will be hard to prove bribery in the  anti trust context. For another,  it may 
be hard to obtain jurisdic tion in United States courts , if the briber is a 
foreign rather than a United States company. Again, an antitrust pro
ceeding may be cumbersome, time-consuming and expensive.80 Where 
much of the docum entary  and testimonial evidence lies outside the 
jurisdiction of United States courts , and involves the conduct  of foreign 
officials, it may be difficult to enlist the cooperation of foreign govern
ments in obtaining such evidence. Finally, the United States antitrust laws, 
as noted above, will not normally apply to bribery of  tax or regulatory 
authorities,  since any restraining impact on United States commerce will 
usually be minimal.

D. Suit s by  Shareholders

Because widespread disclosure of questionable corporate payments 
abroad is so recent a phenomenon, there is not  yet a body of decisional 
law by which one can judge the efficacy of shareholder suits in identifying 
and remedying genuine injuries to the corporations  involved. However, a 
sampling o f shareholder complaints filed with respect to domestic political 
contributions, as well as overseas payments, suggests that shareholders and 
corpora tions have remedies within the framework of the traditional 
derivative and class action suits and the theories of liability on which such 
suits are predicated.

Under the federal securities laws, derivative and private actions have 
been brought under Sections 10(b), 13(a) and 14(a) o f the 1934 Act and 
Rules 1 Ob-5, 13a-l and 14a-9 promulgated respectively thereund er.81 
Under Section 10(b) the theory of  the claim is th at individual officers and 
directo rs intentionally concealed illegal payments made by the corporation 
and that the non-disclosure operated as a “manipulative or deceptive 
scheme, device or contrivance” in violation of  Rule 10b-5 causing damage 
to the corporation and to the purchaser or seller o f securities on the open 
mark et.82 Under Section 13(a), which requires issuers of securities regis
tered pursuant to Section 12 to file in format ion, docum ents and reports
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required by the SEC, plaintiffs have claimed that such filings were 
materially misleading because illegal foreign payments  were no t disclosed. 
Since a private right of action does not exist under Section 13(a) directly, 
such plaintiffs must rely on Section 18(a), which gives a right of recovery 
to a purchaser or seller who relies on the false or misleading statement of  a 
material fact contained in the Section 13 filings or in any othe r material 
filed pursuant  to the 1934 Act.83 Finally, plaintiffs have alleged under 
Section 14(a) that solicitations of  proxies were materially false and 
misleading in not disclosing illegal paym ents.84

The full range of questions arising with  respect to the above theories 
may only be suggested here. Derivative and private actions b rough t under 
Sections 10(b) and 18(a) of the  1934 Act face the common obstacle tha t a 
claim can only be established by a purchaser or seller of securities and not 
by a holde r.85 Since it is not usually the case tha t the corpo ration , on 
whose behalf the action is brought, effectuated  purchases or sales of  its 
securities, derivative actions face dismissal as a matter of  law.86 Both 
derivative and private actions also present problems of materia lity, dis
cussed at pages 21-22 in fra ?1 and the meaning of scienter in the foreign 
payments con tex t.88 In derivative actions, plaintiffs face the additional  
burden of  alleging and demonstrating  tha t a demand was made on the 
corporation’s directo rs to obtain  enforcement of  the right sought.89 In 
individual or class actions, proof of  damage may prove to be a significant 
impediment in that  often the stock prices of  corporate defendants  have 
declined following disclosure but  quickly rebounded.90

In addition to claims under the federal securities laws, shareholders  
have pleaded derivative causes o f action on behalf o f corporations under 
familiar common law theories of waste of  corporate  assets and breach of 
fiduciary duty, trus t and loyalty . Suits brought under federal and state law, 
or both , have sought recovery of  the questionable payments, of  penalties 
which may have been suffered by the corporation  as a result and of 
expenses incidental to making and later defending the payments. Plaintiffs 
have also sought rescission of proxy votes and management purchases of 
option  stock, on behalf o f the shareholders  as a class, based on established 
securities law theories. Several cases, brought  both  derivatively and 
directly , have sought fundamental changes in management itself; at least 
one of these cases has been settled on terms which require resti tution of 
funds paid by the corporation, removal of  top off icers and nomination o f 
additiona l outside directors.91

Of course, shareholder suits protect the private interests of  the 
corporation and its shareholders rather  than the public at large. It must be
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recognized that fundamental to such actions is a showing o f harm to the 
corporation or its shareholders, or both , which may or may not also 
represent harm to the broader national interest. That is not t o downgrade 
the importance of private suits. Stockholders and the corporation  have 
important, legitimate interests at stake in the area of foreign payments 
which are not fundamentally differen t from thei r interests with respect to 
other  types of activity which management may choose to engage in or 
avoid. With foreign payments  as with  other  conduc t, the corporation  has 
an interest in having loyal management, in avoiding the  waste of  its assets, 
in avoiding activities which may subject it to civil or criminal liability and 
in avoiding conduct which threatens its business generally. In their 
individual capacity, shareholders and other  investors have an interest in 
being treated fairly by management and in receiving information material 
to their investment and voting decisions. Insofar as the shareholder’s suit 
has been a successful vehicle for protecting the corporation and share
holders in the context of other types of wrongful conduct by manage
ment , it should also serve to redress injuries to the corporation  resulting 
from improper foreign payments.

* * * * *

We conclude from our consideration of the existing administrative and 
judicial devices dealing with the foreign payments issue that  many of  the 
national interests of the United States are well served. The SEC has taken 
measures, especially with respect to disclosure, to meet its responsibility 
for protect ing the American investor. The IRS has taken steps to obtain 
furth er information from corpora tions regarding the disclosure o f specific 
practices. It has at its disposal severe penalties for those who do not , or 
who improper ly, disclose such information, and financial penalties may be 
imposed on those who make improper payments. The antit rust laws, 
although perhaps not the most effective means of dealing w ith improper 
payments , do provide a legal framework which can pro tect the interest of 
free competit ion among American exporters. In addition, corporate 
shareholders do not seem to need greater protec tion than that  already 
afforded to them in existing law and by the SEC. Moreover, the national 
interest in affirming the commitment of  our society to proper corporate 
conduc t has been served in a substantial measure by the strong public, 
intracorpora te and legislative reaction against improper foreign payments. 
Consequently, the need for new legislative initiatives is, in our opinion,



not  so imperative that  extreme or hasty legislative solutions are either 
essential or  wise.

IV. COMMENTS ON PENDING 
LEGISLA TTVE PROPOSALS

In 1976 the 94th Congress received a series of  legislative proposals 
addressed to the issue o f improper foreign payments:

1. S. 3133 , the original Proxmire bill, called for both disclosure and 
criminalization.

2. S. 3418 , relating to account ing and auditing matters and recom
mended by the SEC in the SEC Report, was also introduced by Senator 
Proxmire and was supported by the Task Force.

3. S. 3664, as reported by the Senate Banking Commit tee, (i) dropped 
the disclosure feature of S. 3133 and (ii) combined the criminalization 
provisions of  S. 3133 with the SEC recommenda tions on accounting and 
auditing embodied in S. 3418. S. 3664 was adopted by the Senate by an 
86-0 vote on September  15, 1976. On Septem ber 21 and 22 the 
Subcommittee on Consumer Protection  and Finance of  the  House Com
mittee on Inters tate and Foreign Commerce held hearings on H.R. 15481, 
the House coun terpart of S. 3664, but following these hearings, the 
Subcommittee failed to muster a quorum  to act on the bill, and S. 3664 
expired with the end of  the 94th  Congress.92

4. S. 3379,  introduced by Senators Church , Clark and Pearson, also 
contained disclosure provisions, as well as provisions relating to corporate 
governance and a private triple damage remedy. Portions of  the Church bill 
were offered as floor amendments during Senate considera tion of S. 3664, 
but these amendments were not adopted.

5. S. 3741 and H.R. 15149, counterpa rt bills developed by the  Task 
Force and entitled “ Foreign Payments Disclosure Act,” embodied a 
disclosure approach, the details of which were to be spelled out  in 
Department of Commerce regulations. These bills were not considered as 
such in hearings in either the  Senate or House in the 9 4th  Congress.

S. 3664 and its House counte rpart , H.R. 15481, have been reintroduced 
in the 95th Congress as S. 305 and H.R. 1602, respectively, entitled 
“Foreign Corrupt  Practices Act of  1977.” In this discussion we shall focus 
on S. 305 and H.R. 1602 (collectively, the “Proxmire Bill”) because these 
proposals seem most likely to receive intensive Congressional consideration
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in this session, in view b oth of their sponsorship and the Senate action in 
September 1976. We shall not review the 1976 Church Proposals.* 
Similarly we shall not consider the Task Force Bill as such, but aspects of 
that proposal have already been considered in connec tion with the 
discussion on disclosure (see pages 14-20 supra).

In this portion  of our report, we shall limit our examination of  the 
Proxmire Bill essentially to its criminalization provisions. In the next 
section of our  report and in the Supplement, we shall discuss certain of  the 
accounting provisions embodied in this legislation.

A. The Proxmire Bill

Section 103 of the Proxmire Bill would add a new section 30A to the 
1934 Act. Section 30A may be summarized as follows:

1. Its prohibitions apply to issuers which (a) have a class of securities 
registered under Section 12 of the 1934 Act or (b) are required to file 
reports  under Section 15(d) of that  Act. Section 104 of the Bill extends 
these prohibit ions to “domestic concerns” which are not issuers, defined 
to mean individuals who are United States citizens, or any corporation or 
other organization which (i) is owned or controlled by individuals who are 
United States citizens, (ii) has its principal place of business in the United 
States or (iii) is organized under the laws of a state,  ter rito ry, possession or 
commonwealth of the United States.

2. An issuer or a domestic concern is prohibited  from making payments 
of money of the kind described below. Giving of  anything of value is 
equated to payment of money. Also prohibited are offers or promises to 
pay or give, or authorizations to pay or give.

3. The prohibit ions apply only where there is a use of the mails or an 
instrumenta lity of commerce, including foreign commerce.

4. The prohibit ions apply only where the recipient or proposed 
recipient is (a) a foreign government official, (b) a foreign political party, a 
party official or a candidate for foreign political office or (c) an

*One aspect of  these proposals relating to the composi tion o f boards  o f dir ecto rs’ 
audit com mit tees  has been addressed in recent New York Stock  Exchange actio n. 
The Exchange adopted  a listing requi rement that  each domestic company with 
comm on stock listed on the Exchange establish  by June 30,  1978 an audit com
mittee  comprised solely of  outs ide director s. Lette r of  Exchange Chairman and 
Chief Executive Officer William M. Batten  to Chief Executive Officers of  Listed 
Companies dated January 6,  1977. See N.Y. Times,  Jan . 7,  1977, at D-l, col. 4; 
see also New York Stock Exchange, “Recommenda tions and Comments on Fi
nancial Repor ting to Shareholders and Related Mat ters”  5-7 (White Paper 1973).
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intermediary if there is a reason to know that  all or  part of  the payment or 
gift will be passed on to such persons.

5. Payments or gifts, actual or proposed, are prohibited only where the 
purpose is to induce the recipient to use his influence with a foreign 
government, or to fail to perform his official functions, in order (a) to 
assist the issuer or domestic concern to obtain  or retain certain business or 
to direct such business to another or (b) influence legislation or govern-

< mental  regulations.
6. Payments or gifts, or offers or promises or authorizations to pay or 

give, are p rohibi ted only where made “corrup tly.”
7. Wilful violation in the case of  a domestic concern would entai l a fine 

of $10,000 and imprisonment for not more than two years. Wilful vio
lation in the case of an issuer would be governed by the amended pro
visions of Section 32(a) of the 1934 Act, which provides the same fine 
but a maximum prison term o f five years, not two.

We have already considered at pages 5-14 supra the basic objections  to a 
criminalization approach. At this poin t, we take up some additional 
objections to the Proxmire Bill.

First, in effect,  the Proxmire Bill assigns, on the one hand, investigative 
and civil enforcement responsibilities with respect to “issuers” to the SEC 
but,  on the othe r hand, it assigns these responsibilities with respect to 
“domestic concerns” to the Departmen t of Justice. In his September 21, 
1976 testim ony on H.R. 15481, SEC Chairman Hills emphat ically ob
jected  to giving the SEC any enforcement responsibility:

“While the Commission does not  oppose direct prohibitions  against 
these payments, we have previously stated that  as a mat ter of 
principle, the Commission would prefer not to be involved even in 
the civil enforcement o f such prohib itions .”93

Chairman Hills’ position seems to us eminent ly sound. Turning the SEC 
into a general policeman of  corporate behavior is inconsistent with , and 
diverts the SEC from, its basic charge o f requiring corporate disclosure to 
protect investors and regulating securities markets (see pages 20-22 supra).

Second, although the Department of Justice would have criminal 
enforcement responsibility with respect to both  “issuers” and “domestic 
concerns,” responsibility for bo th initial investigation and civil enforce
ment would be divided between the SEC and the Department of Justice.  
The potent ial for confusion and conflict is evident.

91-391  0 - 7 7 - 7
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Third, the Proxmire Bill does not deal clearly with improper payments 
by controlled foreign subsidiaries o f United States parents. On the other  
hand, it reaches foreign companies on the basis of registration under 
Section 12 of the 1934 Act or filing of reports under Section 15(d). The 
whole subject of foreign controlled companies and of  foreign subsidiaries 
of United States parents ought to be dealt with in a more explicit and 
rational way. The difficulties of  criminalization in this area are demon
strated by our discussion at pages 5-14 supra.

Fourth, we note tha t criminalization is inconsisten t not only with 
disclosure proposals but with the SBC disclosure program. It is, of course, 
a commonplace that a corporation  has no privilege against self-incrimi
nation  and that a corpora te officer or employee canno t claim the privilege *
with respect to corporate records. ’4 Nevertheless, the practical incompati
bility of criminalization and'disclosure is plain.

Fifth, above all, we question the fairness and effectiveness o f criminali
zation as a deter rent. In addition to the underlying philosophical and 
jurisprudential  reasons which argue against adop tion of  the criminalization 
approach  (see pages 5-14 supra), the difficulty of enforcement  substan
tially limits the effectiveness of the Proxmire Bill as a deter rent.  As such, 
we agree with former Secretary of  Commerce Richardson that legislation 
of this type represents “poor public policy.”

B. Acco unting and Aud iting Matters

A notable aspect of  the foreign payments problem is th at illegal and 
questionable payments have often  been accompanied by attem pts at 
concealment  which were themselves illegal or questionable. Corporate 
employees have attempted to conceal payments by creating off-book 
accoun ts, disguising entries, evading internal accounting and management 
contro ls and falsifying invoices and other  underlying business records.
These concealment activities have underscored one of  the most trouble- *
some and startling aspects of  the foreign payments problem, namely, the 
intentional nature of the conduc t and the seeming awareness of those 
involved that  their conduc t was improper.

Legislative proposals to deal with these concealment activities were A
introduced in the  94 th Congress and have also been introduced in the 95th 
Congress. The SEC, in addition  to its proposed proxy rules (see page 18 
supra), has recently issued proposed accounting  and auditing rules.95 To 
consider the proposed legislation and rules in detail is not the principal
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purpose of our report. Therefore, we are attaching hereto as a Supplement 
an analysis and discussion o f the major legislative proposals, in the  various 
forms in which they have been introdu ced , and the SEC’s proposed rules.* 
Nevertheless, we shall briefly consider certain aspects o f them.

Both the Proxmire Bill and the SEC’s proposed accounting and auditing 
rules include provisions which would prohibit  falsification of  records. 
Legislation which imposes criminal sanctions for wilful falsification, 

" manipula tion or concealment of disclosure reports and of  the  underlying
books,  records or accounts  from which they are drawn, would act as a 
dete rrent to intentional conduc t and would enhance the deterrent effect 

* of  a disclosure approach. Since this type  of  conduc t is by its nature
knowingly committed,  criminal sanctions (tak ing into account appropriate 
jurisdic tional limitations) would be t radit ional, practical and effective.

Since the majority of states have provisions rendering illegal the 
falsification of records,96 there is no need for federal legislation to make 
such falsification unlawful, except  in aid o f federal disclosure legislation.97 
If broader federal legislation were enacted, we believe, as discussed more 
fully in the Supplement, that the specific provisions as they are presently 
drafted  go too far in that sanctions do not  appear to be limited to in
stances of wilful conduc t but appear to include negligent and perhaps 
even mistaken entries.

In addit ion, the Proxmire Bill and the proposed SEC rules contain 
provisions which require each issuer to establish an “adequate” system of 
internal accounting  controls in order to  provide reasonable assurances that 
certain management and accounting objectives will be achieved. Other pro
visions seek to assure the tru th and accuracy of statem ents made to 
auditors. These proposals, in our view, go beyond the remedy required to 
meet the problems raised by foreign payments  and related concealment 
activities. To an even greater degree than the falsification provisions, these 
proposals represent a significant increase in federal regulatory jurisdict ion 
over the internal affairs o f corporations and, as such, raise broad and im
portant issues with respect to the appropriate extent of  federal corporate 
regulation and with respect to the appropriate relations between federal 
and sta te jurisdiction.

The legislative provisions which impose, as a matte r of  law, general 
accounting  standards designed to assure the efficacy of interna l co rporate

*The legislative proposa ls discussed in the  Supplem ent are found in S. 305, now 
befo re the  95th  Congress (see pages 29-30 sup ra) .



accounting controls seem to be based on a percep tion that the conceal
ment activities demonstrate that  these accounting  cont rols themselves have 
been at fault. This view, however, ignores the evidence that existing 
accounting  controls were in many cases deliberately and intentionally 
circumvented or the transactions placed outside of the corporate control 
system, precisely because such activities would have otherwise been 
exposed by existing corporate accounting practices. There is little  in the 
Proxmire Bill or in the proposed SEC rules which would furnish any 
additional protec tion against wilful circumvention.

This view is also based on the assumption that  it would be helpful to 
convert general guidelines, which must be applied with subjective profes
sional judgment to specific si tuations , into legislative absolutes which must 
be applied in all s ituations.98 As a matter of principle, it  does not seem to 
us that the cause of proper corpora te accounting is advanced by defining 
by legislative or administrative action broad standards  to which internal 
accounting systems must conform. Moreover, the guideline-like broadness 
of  the statutory language makes it difficul t to predict what civil or 
criminal penalties would be imposed in any given situation.

V. POSSIBLE INTERNA TIONAL AND 
MUL TINATIO NAL MEA SURES

It is clear that the problem of questionable foreign payments  is an 
international problem. As such, any solution attem pted unilaterally 
through legislative action by one state is necessarily incomplete and may 
also be unwise. Several Senators have concurred with Senator Javits’ view 
that the payments problem is “absolutely insoluble” unless it is resolved 
by international agreement.99 Confidence must be restored in Western 
business as a whole, not just in United States  business, if the damage 
caused by the bribery scandals is to be repaired. More practically, United 
States business cannot be taken out of the bribery  syndrome so long as it 
remains a “way of life” for competing firms not subject to United S tates 
jurisdiction. In this regard, it should be noted  that only a few countries are 
reported to have taken remedial action on a national level.100

A legislative recognition o f the importance o f an international approach 
is found in Senate Resolution 265, adopted on November 12, 1975 (the 
“ Long-Ribicoff Resolu tion” ), which calls upon all authorized negotiators 
of  the  United States government to urge in all “appropriate international 
forums” the formula tion of  an appropriate code of  conduct and specific
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treaty obligations among governments designed to eliminate the practices 
of “bribery, indirect payments, kickbacks, unethical political contribu
tions and other such similar disreputable activities.” 101

The proponents of an interna tional solution feel t hat  it is possible to 
conclude an international agreement in view of  the position of the United 
States in world trade and the indubitable rectitude of  the moral justifica
tion for regulation. It is acknowledged that  the negotiat ion of  an 

« international accord will take longer than  the enactm ent of unilateral
measures. However, speed may not be as important here as in some other 
areas and the desirability of some measure of equality  coupled with 
international action of some type may outweigh speed, especially since the 
trauma of  recent scandals has probably already had some substantial  
impact upon b oth potent ial payors and potential payees.

We shall discuss two broad issues concerned with any international or 
multinational approach on questionable foreign payments. First, the 
subject matter to be dealt with and, second, the negotiating forum to be 
used.

A. The Subject Matter o f an International or Multinational Agreement

Discussion of the subject matte r that should be included in any 
international or multinational agreement on questionable foreign pay
ments divides in to three categories: (1) questions relating to the scope of  
the agreement; (2) questions as to the requirements imposed by the 
agreement; and (3) questions regarding the resolution of disputes arising 
under, and enforcement of, the agreement. To the extent that the United 
States has already indicated a position as to these questions, this is men
tioned in the following discussion.

1. The scope o f the agreement
4 There is no reason why any international agreement should not cover

both trade and investment transactions, since, as a spokesman for the 
United States has correctly  said, “ The problem of  corrupt practices is both

*  a trade and investment  problem.” 102

It also seems clear that an international agreement should, as the same 
spokesman put it, “apply equally to those who offer or make improper  
payments and to those who request or accept them.” 103 This position has 
two elements. First, the agreement should apply to recipients as well as 
payors. Second, the agreement should apply to exto rtion  as well as to 
bribery.
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The agreement should not be limited to “multinational”  or “trans
national” corporations, since notorious  examples of  abuse have involved 
companies that fit neither of these categories. As a United States 
representative aptly summarized, “The problem of  corrupt prac
tices . .  . extends beyond the ac tivities of transnat ional enterp rises.” 104

Furthermore, the agreement should apply not only to the activities of 
private corporat ions but should extend to governments and to state 
trading organizations. There may be resistance to this among those 
countries in which governments and state trading organizations  play a large 
role in foreign trade and investment.  But there  is no reason why the scope 
should be restricted to private enterprise , nor would it be practicable in 
instances of mixed ownership. Again, we agree with the view of  a 
spokesman of the United States that  the agreement should be “appli
cable . . .  to  all enterprises . . . whether owned privately, by the state , or 
by a mixture o f the two.” 105

2. The requirements imposed by the agreement

The most modest sort o f international agreement would merely obligate 
member countries to enforce existing local laws regarding improper foreign 
payments, including those punishing bribery and requiring disclosure. 
Member countrie s would agree that enforcement would be non- 
discriminatory as, for example, between payors and recipients and among 
American, other foreign and local enterpri ses.106 Commitments might also 
be made to enact adequate local laws for the punishment of  bribery and 
exto rtion. Arrangements might also be set up for international cooperation 
in the enforcement of  these laws, including making available compulsory 
process to aid in prosecution or defense and exchanging data. Such a 
solution obviously leaves a great deal to the initiative of  each member 
coun try in implementing the agreement.

A more ambitious interna tional agreement would supply its own set of 
standards for dealing with improper foreign payments. These might 
include requirements to disclose, for example, payments to governmental 
officials, contributions to political parties and payments to private persons 
to influence official action,  including substantial financial arrangements 
with intermediaries.  Other provisions might include the actual prohibition  
of  bribery  and extort ion and improper  intervention in domestic  political 
activity through making political contributions. Such an international 
agreement poses obvious problems of the resolution of disputes and of 
enforcement.
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3. Dispute resolution and enforcement

One possibility is to make compliance with the agreement voluntary  on 
the part of governments, businesses and others,  who would be exhor ted 
to comply with the standards prescribed by a “code” of behavior. This 
view is supported by some in the international community. The United 
States, however, has taken the position tha t prospective action to contro l 
improper payments  should proceed on the basis of a binding in ternat ional 
agreement implemented by national legislation.107

A satisfactory dispute resolution procedure would require, at the 
minimum, an impartial body with power to find facts and make recom- 

* mendations . Ideally, such a role would be performed by an international
agency, perhaps in a manner analogous to the disputes resolution proce
dure of the General Agreement on Tariffs and Trade. The alternative 
would be to entrust dispute resolution to national agencies, which would 
be charged with a duty to function without discriminat ion. Unless the 
decisions of such a body were left to voluntary compliance, a similar 
problem of whether to set up an international agency or to rely on 
national agencies would arise in connection  with enforcement. Enforce
ment on the national level may be a more practical goal, but can scarcely 
be expected to result in unifo rmity . In any case, i f national agencies are 
relied upon, there should be a commitment against discrimination.

B. The Choice o f a Forum and Negotiating Approach

We have considered a number of  forums in which the United States 
might seek an international agreement tha t would meet the goals outlined 
above. Each has its limitations. In some cases these limitations result from 
the forum ’s limited jurisd iction,  which would prevent it from meeting 
some of  those goals. In o ther cases, they result from the forum’s political 
processes, which would make it difficult for the United States  to achieve 

4  these goals or unreasonably delay their  achievement. The United States is
not, however, restricted to a single forum, and we believe that  there  are 
several forums tha t are sufficiently promising to merit serious American 

< efforts. Their selection and the extent of  the American efforts in each
must turn on their potentia l as well as their limitations. There are six 
possibilities: (1) the United Nations,  (2) the Organization of  American 
States, (3)  the Organization for Economic Cooperation and Development, 
(4)  the General Agreement on Tariffs and Trade, (5) the International 
Chamber o f Commerce and (6) bilateral negotiations.
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1. The United Nations

The United Nations offers the broadest jurisd iction in terms of 
membership and in terms of  subject matter.  Furthermore, it already has 
organs working in related areas and has in itiated effor ts to deal with the 
problem of improper foreign payments.

The General Assembly on December 15, 1975 adopted a resolution 
entitled “Measures against corrup t practices of  transnationa l and other  
corpora tions, their intermediar ies and others involved.” 108 Governments 
were asked to take appropriate .action  and the Economic and Social 
Council (“ ECOSOC”) was asked to direct the United Nations Commission 
on Transnational Corporat ions, formed in 1974, to include this matter in 
its program of work.109 At the Commission’s second session in Lima in 
March 1976, the United States proposed the establishment of a working 
group to negotiate a multina tional agreement to deal with corrupt 
practices.110 It was pointed out that both  host and home countries had 
responsibilities to set out and enforce rules on these matter s, tha t the 
problem was not limited to transnat ional corpora tions, that  the problem 
involved both  trade and investment,  and that  disclosure was a poten t tool 
for dealing with the problem. This proposal was again put forward at the 
ECOSOC meeting in Geneva, and on August 4, 1976 ECOSOC adopted a 
draft resolution, replacing the United States proposal. The resolution 
established an 18-member Ad Hoc Intergovernmental Working Group on 
Corrupt Practices.111 Its mandate  is to conduct an examination  o f corrupt 
practices, elaborate an interna tional agreement “to prevent and eliminate 
all illicit payments in connection with interna tional commercial transac
tions as defined by the Working Group” and to report on the matter in 
1977. 112 Because the problem is seen as extending beyond transna tional 
corporations,  the work at the United Nations Secretariat will be spread 
among a number of bodies, including the United Nations Commission on 
Interna tional Trade Law (“UNCITRAL”).

In spite of the broad jurisd iction of the United Nations  and the 
initiatives that it has already begun, there remains a ques tion as to whether 
the political processes in that  body  will permit it to arrive at a solution 
that  meets the goals of the United States. It is clear that the United States 
must make a major effort to achieve those goals through the United 
Nations. It is also clear that the United States must not confine its efforts  
to this forum.
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2. The Organization o f American States

The Organization of American States  (the “OAS” ) is not only geo
graphically restricted in its membership  but , since the United States is its 
only economically developed member, it does not include those econom
ically developed countries  where improper foreign payments have caused 
particular concern. On July 10, 1975, the Permanent Council o f the OAS, 
in a Resolution on the Behavior o f Transnat ional Enterprises, condemned:«•

. in the most emphatic  terms any act of bribery, illegal payment 
or offer of payment by any tr ansnational enterprise ; any demand for

* or acceptance of improper  payments by any public or private 
person, as well as any act contrary to ethics and legal pro
cedures. . . .” 113

The Permanent  Council resolved to make a study and draft  “a code of 
conduct which such enterprises should observe,” taking account of the 
work on this subject being done at the United Nations.114 It does not seem 
likely that  the OAS will take further action in this area, nor  does the OAS 
appear to be a particularly suitable forum for the United States ef forts at 
the p resent.

3. The Organization for Economic Cooperat ion and Development

The Organization for Economic Cooperation and Development (the 
“OECD” ), like the OAS, is restricted in its membership , although along 
much different lines. It is made up of those Western developed nations* 
where the headquarters o f most multina tional and other large corporations 
are located. The OECD has taken the only completed step on the 
international level to deal with the problem of improper payments.

Its Declaration of  June 21, 1976 adopted Guidelines under which 
“multinat ional enterprises” ought to operate. The Guidelines cover a wide 
variety of areas, including general policies, disclosure of  information , 
competition , financing, taxation, employment  and industrial relations, and

* science and technology.  Three of  the general policies relate to improper  
payments. Under them, multinational  enterprises should:

♦Member state s of  OECD are Austra lia, Austr ia, Belgium, Canada, Denm ark, 
Finland , France, Federal Republic of  German y, Greece, Icela nd, Ireland, Italy , 
Japan,  Luxembo urg, The Neth erlands,  Norway , Portugal, Spain , Sweden, Switzer
land, Turkey, United  Kingdom, and United  States. New Zealand and Yugoslavia have 
special s tatu s.
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“(7) not ren der -and they should not be solicited or expected to 
ren der -any bribe or othe r improper benefit, direct or indirect,  to 
any public servant or holder o f public office;

(8) unless legally permissable, not make cont ributions  to candidates  
for public office or to political parties or other  political organiza
tions;

(9) abstain from any improper involvement in local political 
activities.” 115

Although the Guidelines apply to both trade and investment, they place 
no obligations on governments, contain no disclosure requirements, and 
are couched in vague terms both as to their scope and the activities 
proscribed. A cardinal disadvantage of the Guidelines is that they are just 
that -guideline s recommended by member states to enterprises  operating 
in their territories, the observance of which is “voluntary and not legally 
enforceable.” 116

With respect to the settlement of disputes, the Guidelines provide only 
that:

“(10 ) The use of  appropriate international dispute settlement  
mechanisms, including arbitration , should be encouraged as a means 
of facilitating the resolution of problems arising between enter
prises and Member countries.

(11) Member countrie s have agreed to establish appropriate review 
and consulta tion procedures  concerning issues arising in respect of 
the guidelines . . .  ,” 117

The voluntary nature of the  Guidelines makes it unnecessary to e laborate a 
“precise legal definition of multinational enterprises.” 118 The Guidelines 
are said to “reflect good practice for all,” so that “multinational and 
domestic enterprises are subject to the same expectation s in respect of 
their  conduct wherever the  Guidelines are relevant to  both .” 119

Because the membership of the OECD is comprised of  only Western 
developed countries, it has the advantage of  making it easier to achieve 
consensus among its members. Because o f “ the evolutionary nature of the 
subject,” the member countrie s agree tha t:
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. [T] hey will review the above matte rs with in three years with a 
view to improving the effectiveness of interna tional economic 
cooperat ion among Member countrie s on issues relating to inter
national investment and multinat ional enterpr ises.” 120

Considering the initiative already taken  by the OECD and the productive 
role that the United States may be expected to play in th at body , serious 
American efforts should be devoted to this forum in spite of  the 
limitations imposed by its membership.

4. The General Agreement on Tariffs and Trade

The General Agreement on Tariffs and Trade (“GATT” ) has the 
advantage of a universality of  membership second only to the United 
Nations among the possible forums. It has the disadvantage, however, tha t 
its activities are directed at trade rather  than investment and tha t its 
negotiat ions in that area are particular ly delicate and demanding. It has, 
nevertheless, been selected as an appropriate  forum by the Long-Ribicoff 
Resolution, which was directed primarily to the Special Representative for 
Trade Negotiations and urged him to :

. . initiate at once negotia tions within the framework of  the 
current  multilateral trade negotia tions in Geneva.” 121

GATT does have the advantage of  having a procedure for the resolution 
of disputes. It is, however, open to question  whether the fact tha t GATT is 
concerned with trade, but not  with investment, impairs its suitability as a 
forum. Although the negotia tors at the Multinational Trade Negotiations 
are engaged in an attem pt to establish fair rules for government  procure
ment policies, the problem of questionable  foreign payments  applies to 
government actions affecting investment as well as procurement. Fur ther
more, the effect of injecting these sensitive issues into  the  already delicate 
negotiations relating to international trade and the possible cost to the 
United States in terms of concessions in other  areas argue against use o f 
GATT for this purpose.

5. The Internat ional Chamber o f Commerce

The International Chamber of Commerce (the  “ ICC”) is not an 
inter-governmental body, nor does it have extensive representat ion in
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many of  the economically developing areas of the world . Nevertheless, it is 
of interest because of its activity in the field of  questionable foreign 
payments. On March 2, 1976 the ICC announced the formation of a 
Commission of Unethical Practices under Lord Shawcross o f the United 
Kingdom. Two members of  the Commission and one of the two rappor
teurs are American. The Commission is:

. . to suggest relevant guidelines for promoting correct conduct in 
such matte rs and to  indicate the respective responsibilities therein of  
executive and non-executive directors,  of  officers and audito rs of 
corpora tions and of  the  others concerned, including the relevant tax  
and law enforcement  Agencies.” 122

On July 27, at the Geneva ECOSOC meeting, th e ICC supported:

“ ..  . the concept of an international convention, under which each 
signatory state would be obliged to take steps to eradicate corrup t 
practices, including the establishment of  effective enforcement 
machinery. Such a convention should make disclosure o f all political 
contributions mandatory;  it should also prohibi t companies from 
making political contributions outside  their home coun try.” 123

It also stated tha t business should tackle the problem direct ly by 
self-regulation and that its Commission on Unethical Practices has decided 
to present an in ternat ional code of good business behavior during 1977. In 
spite of  the  non-governmental nature of the  ICC, the  United S tates should 
encourage this effort  since the advice of  such a distinguished group could 
be o f significant help in formulating solutions.

An additional n oteworthy aspect of the ICC is its exis ting procedure for 
the resolution of disputes, one of which may serve as an even more useful 
model of  an impartial tribunal than GATT because  it is more focused on 
the commercial practices of corporations. The ICC tribunal is its council 
on Marketing Practice, created in 1973. It is charged with applying the 
ICC’s code on marketing research practice, sales promotion practice and 
advertising practice. The Council investigates alleged unfair practices, 
renders written opinions and, where a dispute cannot be settled by 
conciliation , endeavors to dissuade the offending party from continuing 
the m alprac tice.124
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6. Bilateral treaties

Both the interest in protec ting the foreign sales of United States 
corpora tions against questionable foreign payments used competit ively by 
foreign corpora tions and the interest in improving the international 
reputation  of private enterprise might be approached by th e United States 
through attem pts to negotiate bilateral agreements with the principal 
developed nations. The governments of many of these cou ntr ies -fo r 
example, Canada, Japan, The Netherlands and Italy—might be receptive, in 
view of recent scandals involving high government officials and impor tant 
private persons in these countries, to concluding agreements with the 
United States which would impose the same regulatory patte rn on the 
corpora tions of bo th signatory states.

We believe that negotiation of  such agreements by the United States 
might be assisted through adopt ion of  legislation establishing a disclosure 
system of the type which we have described in some detail at pages 14-20 
supra. While we do no t believe that bilateral agreements should a ttem pt to 
reach the conduc t of an American corporat ion within the United States, or 
a Japanese corporation within Japan , if the other  major industrial nations 
were to conclude bilateral agreements with us requiring their corporations  
to make disclosures similar to those made by our corporations, any com
petitive advantage which non-United States corpora tions might have 
through the use of questionable foreign payments would be largely elimi
nated.

This bilateral approach should not exclude continued effor ts to estab 
lish more broadly  based agreements. It would seem, however, to offer a 
means by which meaningful international action might be taken without 
delays which would almost certainly be experienced before any general 
international treaty could be negotiated.

VI. CONCLUSIONS

On the basis of our study of questionable foreign payments , the Ad 
Hoc Committee on Foreign Payments has reached these general conclu
sions:

1. Many of the issues presented by such payments are international 
rather than national. No national legislation will as effectively and
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completely  regulate these payments, nor will it opera te as fairly, as 
regulation by interna tional agreements.

2. Any United States federal legislation should take into account the 
desirability of an interna tional solution and should adopt a legislative 
approach which will be compatible with later multilate ral or bilateral 
agreements.

3. The most appropriate legislative approach is the generic disclosure 
system which we have described at pages 14-20 of this report.  This a p
proach demonstrates the national will to deal with the problem and does 
so in a manner compatible with the broad national interests. It should 
also furnish a useful platform from which to start both multinational and 
bilateral negotiations leading to a broader international regulation o f ques
tionable foreign payments.

4. An approach which would criminalize the making of foreign pay
ments would be inconsistent with the goals set forth above. Furthermore, 
criminalization would involve an undue extension of our criminal laws to 
extraterritor ial conduct, would involve difficult problems of  enforcement, 
would present serious questions  of fairness and due process to  a defendant 
and would go beyond the traditional principles of  comity between nations.

5. Because the foreign payments problem relates to foreign trade and 
investment and to the national and interna tional reputation  of United 
States corporat ions, the legislative framework for our proposed generic 
disclosure approach is no t limited to the 1933 and 1934 Acts or the Code, 
and should not be enforced by either the SEC or the IRS. This is not  to 
detrac t from the recognition that  federal agencies, principally the SEC and 
the IRS, have acted forcefully and diligently to curb abuses in the area of  
corporate foreign payments. Each agency, acting under the statute which 
it is charged to enforce, has a continuing role to play in the foreign 
payments area: the SEC to enforce disclosure of  such payments in 
statutory filings and communications to  investors within the boundaries  of 
the traditional standard of mater iality; and the IRS to enforce the proper 
tax treatment  o f such payments.

6. The legislation before the 94th  Congress was in many respects poorly 
drafted and embodied some concepts which were of doubtful validity. The 
national interest is not well served by legislation enacted in haste; if there 
is to  be new legislation enacted , it must be carefully drafted and soundly 
based.

7. The United States  should continue  diplomatic initiatives in the
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United Nations and should, in addition, open discussions with the major 
industrial nations in an effort to negotiate bilateral or multilateral 
agreements.

March 14, 1977
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FOOTNOTES

'As SEC Commissioner Hills has noted :
“Unfor tunatel y, the dist inct ions  between [the]  diff erent types of  co rporate  
misc onduct have not  been made suffic iently  clear to the public. It has been all 
too  easy to lump all of  these companies into  one category , to consider them 
all as part  of the same prob lem, and to brand the management of  all o f them 
as wrongdoers.” Sta tem ent  Before The Subcomm. on Consumer  Protection 
and Finance of  the House Comm, on Inte rsta te a nd Foreign Commerce (Sept.
21 , 1976) , at 5.
The Report o f the Securities and Exchange Commission on Quest ionab le and Illegal Corporate Payments  and  Practices, subm itted  to the Senate  Banking, Housing and Urban Affairs C omm ittee, May 12, 1976 [hereina fter  c ited as SEC Rep or t] , con tains a detai led analysis of  info rma tion  concerning question able  foreign paym ents  ,disclosed in public docume nts filed with the SEC, as well as a descr iption of  the SEC’s activities  in this area. See pp. 20-22 infra.  Hearings in Congress in 1975 can

vassed foreign paymen ts made by prominent U.S. m ultinational corporations: Mobil,
Gulf, Lockheed, Northrop and Exxon . “Multinational Corp orat ions  and United S tates Foreign Policy,” Hearings on Political Contributions  to Foreign  G overnments Before the Subcomm. on Multinat’l Corps, of the Senate Comm, on Foreign Relat ions , 94th Cong ., 1st Sess. Part 12 (19 75); “The Activities of American Mult inational C orporations Abroad,” Hearings Before the  Subcomm. on In t’l Econ. Policy of the House Comm, on In t’l Relations , 94th Cong ., 1st Sess. (1975)  [hereina fter  cited as 1975 House Hearin gs] . One of the most complete public rep ort s detailing the paym ents  of a U.S. mul tinat iona l corp ora tion  is the Report of the  Special Review Com mittee of the Board of Directors of  Gulf Oil Corporation,  submit ted  on December 30, 1975 pursuant to an agreed final jud gment of  perm anent injunct ion  en tered in SEC  v. G ulf  Oil Corporation and Claude C. Wild. Jr.,  75 Civ. 0324 (D.D.C.).

A recent overview of foreign payments is Sens itive  Pay men ts by Corpora tions 
(1977)  prepared by Charles E. Simon and Company. It analyzes, as o f December 3 1,1976,  the disclosures of  foreign paymen ts made by companies by various classifications, such as size of  pay men t and industry  groupings.

2See  McCloy, “Corpo ratio ns: The Problems of Politica l Con tributio ns and Other Payments at Home and Overseas,”  31 The Record  306 , 307 (197 6).
3See  Comm, on In t’l Law, Ass’n of the Bar o f the City of New York , “The 1964 Amendments to the Securi ties Exchange Act of 1934 and the Proposed Securit ies and Exchange Commission Ru les -In ternational Law Aspects ,” 21 The Record 240,244-49  (196 6) [hereina fter  c ited as I nt’l Law Comm. R ep ort ].
In 1886 Secretary of Sta te Bayard summarized the principle of  ter ritor ial limitation  upon  the jur isdiction of  states with  respec t to foreigners: «
“There is no principle bet ter  settled than tha t the  penal laws of a cou ntry have
no extr ater rito rial  force. Each sta te may, it is tru e, provide for the punishm ent
of  its own citizens  for acts com mit ted  by them outs ide of  its ter ritory . . . .  To
say, however, tha t the penal laws of a country  can bind  fo reigners and regula te *their con duc t, either in their own or in any other foreign cou ntry is to  assert a
jurisdictio n over such countries and to impair thei r independ ence. . . Id.
at 245, citing 2 J. Moore, A Digest of Interna tional Law 236 (1906) .
‘Two of the leading cases on this point are Blackmer  v. Uni ted Sta tes , 284 U.S.421 (1932) , and Stee le v. Bulova Watch Co., 344 U.S. 280 (1952) . In Blackmer , the  

Supreme Court sustained the validity of  the predecessor of  28 U.S.C. § 1783 which
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compels, under penalty of contempt, an American citizen residing in a foreign coun
try to comply with a subpoena served upon him personally by the American consul. 
In Steele, the Supreme Court upheld the jurisdiction  of a federal district court to 
grant equitable relief under the Lanham Trade-Mark Act,  60 Stat. 427 (1946), to an 
American corporation whose trade reputa tion had been damaged by an American 
citizen who manufactured and sold poorly constructed watches in Mexico under the 
corporation’s trademark with knowledge that many of the watches would subse
quently be resold into the United States.

Under in ternational law a state has virtually unlimited jurisdiction to  regulate the 
conduct of its nationals abroad. Restatement (Second) of Foreign Relations Law of

•  the United States § 30(1) (1965). A state may exercise such jurisdiction even though 
in so doing it may subject a person to liability in ano ther state. Id. § 39(1).

’Certainly the exercise of legislative jurisd iction as to  foreign issuers and United 
States owned or controlled foreign corporations has the po tential for direct encroach- 

„ ment on the national interests of a number of foreign countries : the foreign country
of the registered company, the foreign country or countries of that company’s sub
sidiaries and the country in which a payment by that company or any subsidiary is 
made.

*[1927j P.C.I.J., Ser. A, No. 10, [1927-1928] Ann. Dig. 153 (No. 98).
''In t’l Law Comm. Report , supra note 3, at 247-48.
’148 F .2d 416 (2d Cir. 1945)
’148 F. 2d at 444.
*°148 F.2d at 443.
"Un ited  States v. Watchmakers o f Switzerland Information Center, Inc., 1963 

Trade Cas. 51 70,600 (S.D.N.Y. 1962), order modi fied,  1965 Trade Cas. 51 71,352 
(S.D.N.Y. 1965); Leasco Data Processing Equ ipment Corp. v. Maxwell, 468 F.2d 
1326 (2d Cir. 1972); Schoenbaum v. Firstbrook, 405 F.2d 200 (2d Cir. 1968), 
(holding that lower court had jurisdiction, but that plaintiffs failed to state a claim 
under Rule 10b-5), revd. in part and remanded, 405 F.2d 215 (2d Circ. 1968) (en 
banc) (reversing dismissal for failure to state a claim), cert, denied, 395 U.S. 906 
(1969); Bersch v. Drexel Firestone, Inc., 519 F.2d 974 (2d Cir.), cert, denied, 423 
U.S. 1018 (1975); IIT  v. Vencap, Ltd. 519 F.2d 1001 (2d Cir. 1915)-,Securities and 
Exchange Commission v. Kasser, [Current] Fed. Sec. L. Rep. (CCH) 51 95,845 (3d 
Cir. 1977). The Alcoa principle has been somewhat more restrictively applied in the 
two most recent Second Circuit decisions, Bersch an d/ /? ,sup ra , which in terpret  the  
extraterr itorial application of the 1934 Act, particularly insofar as it relates to losses 
sustained by foreign plaintiffs. In such cases, conduct must occur in the United States 
which directly contributes to or constitu tes a part of the violation. See 519 F.2d  at 
993; 519 F.2d at 1018. See also Note, “Extraterritorial Application of § 10(b) o f 
the Securities Exchange Act of 193 4-T he Implications of  Bersch r. Drexel Firestone, 

«* Inc. and IIT  v. Vencap, L td.,  33 Wash. & Lee L. Rev. 397 (19 76);Note , “ American
Adjudication of Transnational Securities F raud’’, 89 Harv. L. Rev. 553 (1976).

IJ The In t’l Law Comm. Report , supra note 3, criticizes Section 18 for going be
yond the territorial principle as it is recognized by internat ional practice:

* “Section 18(b) of the Restatement goes beyond the territorial principle as it is 
recognized by international practice. The main criticism is that an extension of 
the territorial principle to cover alien activity outside the territory on the 
ground that it produces an ‘effec t’ within the territory represents a departure 
from, even a negation of, the territorial principle. While such an assertion of 
jurisdiction purports to be ‘territorial ’, in fact it is no t, as nothing has been 
done in the territory, no act has been committed there, not  even a part of the 
activity commenced outside the territory can be found there. To assert juris-

91-39 1 0  - 77 - 8



diction over an alien for activity that takes place wholly abroad is to claim a 
jurisdict ion based not on territory  but on a unilateral decision of the prose
cuting state. Such an assertion would not be confined to the few situations 
in which jurisdiction  is claimed under the protective principle for crimes such 
as counterfeiting and forgery of state seals, but to any activity that a state 
might deem to have a harmful effect within its territory.” Int ’l Law Comm. 
Report,  supra no te 3, at 248-49.
’’Restatement (Second) of Foreign Relations Law of the United States § 40 

(1965). This principle has been followed by United States courts. For example, the 
Second Circuit applied Section 40 in the context of a subpoena for documents 
located in Germany issued by a grand jury investigating antit rust law violations. 
United States v. First National City Bank, 396 F.2d 897 (2d Cir. 1968).

'*18 U.S.C. § § 955,9 56, 960 (1970).
, s 18 U.S.C. § 482(1970).
“ Letter from Secretary Richardson to Senator Proxmire ( June 11,1976), a t § 4 

[hereinafter cited as Richardson Le tte r]. The Richardson Letter contains the Secre
tary’s comments on proposed legislation concerning questionable payments abroad.

,7 Senate Comm, on Banking, Housing and Urban Affairs, “Corrupt  Overseas Pay
ments by U.S Business Enterprises,” S. Rep. No. 94-1031, 94th Cong., 2d Sess. 
15 (1976) [hereinafter cited as Senate Re port] . Although the Assistant Counsel was 
addressing himself to  S. 3133, the first bill introduced by Senator Proxmire imposing 
criminal penalties for bribery abroad, his comments on this point are equally applic
able to S. 3664, a bill incorporating criminalization and disclosure approaches and 
also introduced by Senator Proxmire. See p. 29 infra.

"Id.  at 17.
"Washington v. Texas, 388 U.S. 14, 17-18 (1967).
"Unite d S tates v. Greco, 298 F.2d 247, 251 (2d C\i.),cert. denied, 369 U S. 820 

(1962); United States v. Haim, 218 F. Supp. 922, 926-27 (S.D.N.Y 1963); United 
States v. Hofmann, 24 F. Supp. 847, 848 (S.D N.Y. 1938).

’’The principle applies to any criminal penalty. Clawans v. Rives,  104 F.2d 240 
(D.C. Cir. 1939), 122 A.L.R. 1436 (1939).

"Bart kus v. Illinois, 359 U.S. 121,151-55 (1959) (footno tes om itted).
"Bart kus involved a state prosecution and conviction which followed a federal 

prosecution and acquittal.  Subsequently, a trial and conviction for a sta te offense, 
which followed a federal conviction for virtually the same offense arising out  of  the 
same set of facts, was approved. State  v. Cooper, 54 N.J. 330 (1969), 255 A.2d 232, 
cert, denied, 396 U.S. 1021 (1970).

In an opinion in chambers rendered by Justice Douglas on an appl ication for stay 
of a District Court order in Smith  v. United States, 423 U.S. 1303 (1975), Justice 
Douglas questioned the continuing vitality of  Bartkus. 423 U.S at 1307.

"See,  e.g., United States v. Candelaria, 131 F. Supp. 797 (S.D. Cal. 1955).
” J. S tory , Conflict o f Laws 840 (8th ed. 1883).
"Black's Law Dictionary 334 (4th ed. 1968).
"Hi lton  v. Guyo t, 159 U.S. 113, 164 (1895).
’•See the quotation of the Secretary of State Bayard at note 3, supra, in which he 

states that the extension of penal laws to conduct by foreigners in foreign countries 
“is to assert a jurisdiction over such countries and to impair their independence.”

” 2 J. Moore,/I Digest of  International Law 231-32 (1906).
"Societe Fruehauf v. Massady [1968] , D. S. Jr . 147; [1965] J. C. P. IV 14.274 

bis (cour d’appel, Paris); translated in 5 Int ’l Leg. Materials, Current Documents 476 
(1966). For a discussion of the Fruehauf case, see von Mehren and Gold, “Multina
tional Corporations: Conflicts and Cont rols,” 11 Stan. J. I nt’l Stud. 1, 13-14 (1976).
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The Fruehauf case and other similar cases raise the question whether, as an analytical 
matter, the power of a state to regulate its citizens for activities abroad can properly 
be extended to the regulation of corporate  subsidiaries which are located and incor
porated in a foreign jurisdiction, even if the American parent owns a controlling in
terest in the subsidiary.

310ne problem inherent in confidential treatment is that the national government 
may come to be perceived as an accomplice in improper corporate behavior. The de
partments notified under a confidential disclosure system could initiate undercover 
investigations in a particularly rank case or could alert a concerned foreign govern
ment, which might or might not initiate a prosecution on its own. If  a reported for
eign payment were not investigated by the departments notified and if it turned out 
to be an improper payment, the government’s lack o f investigation or prosecution 
would make it look foolish at best or conspiratorial at  worst.

’’Senate Comm, on Banking, Housing and Urban Affairs, “Corrupt Overseas Pay
ments by U.S. Business Enterprises,” S. Rep. No. 94-1031, 94th  Cong., 2d Sess. 8 
(1976).

33Id.
3*See Note, “Foreign Bribes and the Securities Acts’ Disclosure Requirements,” 

74 Mich. L. Rev. 1222, 1240 (1976) [hereinafter cited as Michigan Note] .
3SSee SEC Report, supra note 1; see also, e.g., SEC v. Lockheed Aircraft Corp., 

[Current] Fed. Sec. L. Rep. (CCH) 51 95,509 (D.D.C. 1976) (final judgment of per
manent injunction on consent).

3‘ln the past 21 months approximately 360 companies have made reports to the 
SEC under the voluntary compliance program. N.Y. Times, March 7, 1977, at 39, 
col. 4.

37SEC Report, supra note 1, at 32.
38To date, the SEC has not publicly indicated whether under the Freedom of In

formation Act, 5 U.S.C. § 552 (1970 ed. Supp. V), it will release information pro
vided to it by corporations reporting under the  voluntary compliance program. It has 
invited any person who has given testimony or supplied “documentary evidence” to 
it and “who might be adversely affected through disclosure of  the [SEC’s] investiga
tory files” to write the SEC if he believes the information is exempt from disclosure 
under the Freedom of Information Act. Exchange Act Release No. 11260 (Feb.  21, 
1975), [1974-1975 Transfer Binder] Fed. Sec. L. Rep. (CCH) 51 80, 114, at 85,123. 
If the SEC decides to release information furnished to it under the voluntary dis
closure program, the only recourse of the supplier o f the informat ion is to  bring a 
so-called “reverse Freedom of Information Act suit” to enjoin the SEC from releas
ing the information to third parties. The statuto ry basis for such an action is the 
Freedom of Information Act’s exemption from disclosure of “ ..  . commercial or 
financial information obtained from a person and privileged or confiden tial.” 5 
U.S.C. § 522(b)(4) (1970 ed. Supp. V). Such suits raise questions, not yet defini
tively resolved, as to whether the supplier of the information has an implied claim 
under the Freedom of Information Act or under other federal statutes and as to the 
degree of harm which the information supplier must demonstrate in order to obtain 
an order enjoining release. Compare Westinghouse Electric Co. v. Scltlesinger, 542 
F.2d 1190 (4th Cir. 1976) with Charles River Park “A ”, Inc. v. D ep’t o f HUD, 519 
F.2d 935 (D.C.Cir. 1975).

3’SEC Report, supra no te 1, at 21-23.
40Staff of Subcomm. on Oversight and Investigation of the House Comm, on 

Intersta te and Foreign Commerce, 94th Cong., 2d Sess., “ Study of SEC Voluntary 
Compliance Program on Corporate Disclosure” 1-2 (1976), reprinted in Sec. Reg. & 
L. Rep. (BNA), No. 354 (May 26, 1976), at H-l.
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“‘Let ter from SEC Chairman  Hills to  Rep. Moss (May 21 ,197 6) , repr inted in Sec.
Reg. & L. Rep. (BNA), No. 354 (May 26, 19 76 ),a t G -l. G-2 .

“7rf.
*3See  Sommer, “A Parting Look  at Foreign Paymen ts,” Speech before the Ohio 

Legal Center  Ins titute -Secur ities  Law Seminar (April 2, 1976), at 4-5; Somm er,
“The Slippery Slope of  Materia lity,” Speech before the  Pract icing Law Ins titu te 
(Dec. 8, 1975) ; Somm er, “Th erap eut ic Disclosure,”  4 Sec. Reg. L.J.  263, 265-66 ,
273-75 (197 6).

““Brownlee and Queenan, “Questionable Corpora te Paym ents : Dealing With 
Fluid, Uncertain Facto rs,” N.Y.L.J. , Dec. 13, 1976 , at 27, col. 1 and at 42, wcol. 1.

45Michigan Note, supra no te 34; Note, “Disclosure of  Payments to Foreign Gov
ernment Officials under the Securi ties Acts,” 89 Harv. L. Rev. 1848 (1976) [herein
afte r c ited  as Harvard N ot e] .

“‘Harvard Note, supra, at  1861 (1976) . *
“742 U.S.C. § § 43 21 47  (1970) , as amended, 42 U.S.C.A. § 4332 (1976  Supp.).
“‘Harvard Note, supra note 45, at 1866; Sommer,  “A Parting Look at Foreign  

Paymen ts,” Speech before the  Ohio Legal C enter  Insti tu te- Se cu rit ies  Law Seminar 
(Apri l 2 ,197 6) , a t 6-9.

In the environmenta l area the SEC has confined its requ irem ents  to d isclosure  o f 
capit al expenditures for environmental compliance purposes and has no t required 
disclosure of corporate violations of  environmental laws which have no t resul ted in 
actual or imminent  litiga tion. See Securit ies Act Release 5704  (May 6 , 1976), [1975- 
1976 Transfer Binder) Fed. Sec. L. Rep. (CCH) 51 80,495 .

49Michigan Note , supra no te 34, at 1241.
50Tax Reform Act of  1976, Pub. L. No. 944 55 , § 1065 , 90 Sta t. 1520 , 1653, 

codified  at I .R.C. § 952.
“ Pub.  L. No. 94 45 5,  § 1065 (a)(1)(C), adding I.R.C.  § 952 (a)(4) .
“ Pub.  L. No. 94 45 5,  § 1065(b) , amending I.R.C. § 964(a).
“ Pub. L. No. 94 45 5,  § 1065(a) (2),  adding I.R.C. § 995(b) (l) (ii i).
’“Special Subcomm. of  the Comm, on Practice and Procedure, Tax Section, New 

York Stat e Bar Ass’n, “Report on the  Internal Revenue Service ‘Slush Fu nd ’ Invest i
gat ion ” 1 (June 22, 1976); see also 1975 House Hearings, supra n ote  1, at 4041 ,4 3- 
44 (sta tem ent  o f D. Alex ander, Comm issioner o f the IRS).

“ Schedule  M-l to Form  1120,Tr eas. Reg. § 1.6012-2(a)(3).
“ Special Subcomm. of  the  Comm, on Practice and  Procedure, Tax Section New 

York State Bar Ass’n, “Rep ort on the Internal Revenue Service ‘Slush Fu nd ’ Investigatio n” 3 (Jun e 22 ,197 6) .
“ I.R.C . § 6653(b) .
“ Sherman Act § 1, 15 U.S.C. § 1 (1970 ed. Supp . V 1975).
“Alb rech t v. Herald C o., 390 U.S. 145 (1968).
b0Poller v. Columbia Broadcasting Sys tem , Inc.,  368 U.S. 464  (1962) ; cf. 1975 

House Hearings, supra note 1, at 88 (tes timo ny of  Donald 1. Baker, then Deputy 
Assistant Atto rney Gene ral, Antitrust  Division, U.S. Dep artm ent  of  Just ice) ; Cal- 
netics Corp. v. Volkswagen o f  Amer ica, Inc ., 532 F.2d 674 (9t h Cir. 1976 ), cert. •
den ied , 45 U.S.L.W. 3345 (November 9, 1976) (bribery no t Sherman Act violation 
even though is violation of  § 2(c) of Clayton Act).

*'Perma Life Muffle rs, Inc. v. Internat iona l Parts Corp ., 392 U.S. 134 (1968);
Kiefer-Stew art Co. v. Joseph E. Seagram & Sons, Inc.,  340 U.S. 211 (195 1). A case 
which, seemingly, will requi re decision  on the issue is Soc iete Nationale pou r la Re 
cherche, etc. v. General Tire and Rubber Compa ny,  76 Civ. 3014  (S.D.N.Y., com 
plaint filed July 7, 1976) .
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‘ ’Sherman Act § 2 ,1 5  U.S.C. § 2 (1970 ed. Supp. V 1975); Turner, “The Scope 
of ‘Attempt to Monopolize,’ ” 30 The Record 487 (1975); Section of Antitrust Law, 
A.B.A., Antitrust Law Developments 60 et seq. (1975).

‘’Turner, supra, at 497 et seq. -, Walker Process Equipment, Inc. v. Food Machin
ery & Chemical Corp., 382 U.S. 172,177-78 (1965).

“ Clayton Act § 2(c), 15 U.S.C. § 13(c) (1970).
‘^Canadian Ingersoll-Rand Co., Ltd. v. D. Loveman & Sons, Inc.,  227 F. Supp. 

829 (N.D. Ohio 1964); Baysoy v. Jessop Steel Co., 90 F. Supp. 303 (W.D. Pa. 1950).
“Rangen, Inc. v. Sterling Nelson & Sons, Inc.,  351 F.2d 851 (9th Cir. 1965), 

cert, denied, 383 U.S. 936 (1966); Fitch v. Kentucky-Tennessee Light & Power Co., 
136 F.2d 12 (6th Cir. 1943); Canadian Ingersoll-Rand Co., Ltd. v. D. Loveman & 
Sons, Inc., supra.

‘Te dera l Trade Commission Act § 5 ,1 5  U.S.C. § 45(a) (1970).
“ Antitrust and Trade Reg. Rep. (BNA), No. 762 (May 4, 1976), at A-17 (FTC 

investigation of  foreign payments of  General Tire & Rubber Company); Anti trust and 
Trade Reg. Rep. (BNA), No. 779 (Aug. 31, 1976), at A- ll (FTC investigation of 
foreign payments of Lockheed Aircraft Corporation).

‘’Commercial bribery has been held to be an unfair method of compet ition, be
cause one competi tor gains an advantage over others by corrupt dealings with cus
tomers and their agents. 2 H, Toulmin, Antitrust Laws o f the United States § 44.13 
(1949, G. Stengel Supp. 1976).

70Sherman Act § § 1 and 2 (criminal prosecution) , 4 (injunctive action by A ttor
ney General), 7 (private action), 15 U.S.C. § § 1,2,  4, 7 (1970),  respectively. Under 
Section 4 of the Sherman Act, 15 U.S.C. § 4 (1970), only U.S. At torneys , at the 
direction of the Attorney General, may commence injunctive actions to restrain 
Sherman Act violations. Under Section 16 of the Clayton Act, 15 U.S.C. § 26 
(1970), a private plaintiff may sue for injunctive relief against threatened damage 
from an antitrust violation.

’'Clayton Act § 4, 15 U.S.C. § 15 (1970).
” Clayton Act § § 1 6  and 15, respectively, 15 U.S.C. §§ 26 and 25 (197 0) ,re

spectively.
’’Federal Trade Commission Act § 5(b), 15 U.S.C. § 45(b) (1970 ed. Supp. V 

1975).
""United States v. Aluminum Co. o f America, 148 F.2d 416, 443-44 (2d Cir. 

1945); see generally K. Hrewstei, An titrust  and  American Business Abroad (1958); 
W. Fugate, Foreign Commerce and the Anti trust Laws (2d ed. 1973).

ls See Antitrust Division, U.S Department of Justice, Ant itrust Guide for  In ter
national Operations 7 (CCH Feb. 1, 1977) [hereinafter cited as Antitrust  Gu ide ); 
cf. Rahl, “American Antitrust and Foreign Operations: What is Covered?,” 8 Cornell 
Int’l L.J. 1 (1974).

’‘See Pfizer, Inc. v. Lord, 522 F.2d 612 (8th Cir. 1975), cert, denied, 424 U.S. 
950 (1976); Pfizer, Inc. v. Government o f India, 1976-1 Trade Cases 5i 60,892 (8th 
Cir. 1976), adopted en banc, Trade Reg. Rep. (CCH) (1977-1 Trade Cases) 1) 61,175 
(8th Cir. 1976), petition fo r cert, f iled , 45 U.S.L.W. 3417 (Dec. 1, 1976).

’’Antitrust Guide, supra note 75, at 61 et seq.-, Eastern Railroad Presidents Con
ference v. Noerr Motor Freight, Inc. 365 U.S. 127 (1961); see also Parmelee Trans
portation Co. v. Keeshin, 292 F .2d 794 (7th Cir. 1961), cert, denied, 368 U.S.944 
(1961) (bribery of Interstate Commerce Commissioner); Metro Cable Co. v. 
CATV o f Rock ford, Inc.,  516 F.2d 220 (7th Cir. 1975) (campaign con
tribution).

The Noerr-Pennington defense is available even if the government official is a 
participant. United Mine Workers v. Pennington , 381 U.S. 657 (1965); Sun Valley
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Disposal Co. v. Silver State Disposal Co., 420 F.2d 341 (9th Cir. 1969) ;c/. Harman 
v. Valley National Bank o f Arizona , 339 F.2d 564 (9th Cir. 1964).

^California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 513 
(1972).

7’As to the act of state doctrine, see Timberlane Lumber Co. v. Bank o f America,  
Trade Reg. Rep. (CCH) (1977-1 Trade Cases) 51 61,233 (9th Cir. Dec. 27, 1976); 
Hunt  v. Mobil Oil Corporation, Trade Reg. Rep. (CCH) (1977-1 Trade Cases)
51 61,246 (2d Cir. Jan. 12, 1977); Alfred Dunhill of  London  v. Republ ic o f Cuba, 425 
U.S. 682 (1976); American Banana Co. r. United Fruit Co., 213 U.S. 347 (1909); 
cf. Continental Ore Co. v. Union Carbide and Carbon Corp.,  370 U.S. 690 (1962). 
As to the doctrine of sovereign compulsion, see Interamerican Refining Corp. v. 
Texaco Maracaibo, Inc., 307 F . Supp. 1291 (D. Del. 1970).

*°See generally Wheeler, “ Antitrust Treble Damage Actions: Do they work?,” 61 
Cal. L. Rev. 1319 (1973).

” 15 U.S.C. §§ 78 j, m, n (1970), respectively, and 17 C.F.R. §§ 240.10b-5, 
240.13a-l, 240.14a-l (1976), respectively. The SEC Report , supra note 1, contains, 
as Exhibit B, a summary of actions commenced by the SEC as of May 1976.

t2See, e.g., Meer v. United Brands Company, et al., Neugarten v. Goldman, et  al. 
and United Brands Company, and The Walsh Agency, Inc. v. United Brands Co., et 
al., 75 Civ. 1738 (S.D.N.Y., consolidated amended complaint filed Sept. 11, 1976); 
Levin v. Atkins, et al. and Ashland Oil, Inc., et al., C75-0095 L(B) (W.D. Ky., filed 
April 4, 1975) (domestic political contribut ion); Lewis v. King, 76 Civ. 2154 
S.D.N.Y.; proposed Amended and Supplemental Complaint annexed to Notice of 
Motion filed Nov. 18, 1976).

83Courts have held that Section 18(a) provides the exclusive remedy for violations 
of Section 13(a) and that there is no implied private right of action under Section 
13(a). In re Penn Central Securities Litigation, 494 F.2d 528, 540 (3d Cir. 1974); 
Meer v. United Brands Company, e t al., Fed. Sec. L. Rep. (CCH) 51 95,648 (S.D.N.Y. 
1976). Consequently, the plaintiff must be a purchaser or seller of securities.

MIn making a Section 14(a) claim, the derivative plaintif f faces the difficulty that 
the improper proxy solicitation must be “an essential link in the accomplishment of 
the transaction” of which the plaintiff complains. Mills v. Electric Au to Lite Co., 
396 U.S. 375, 385 (1970). Thus, defendants argue that the election of directors or 
other action taken by virtue of the allegedly deficient proxy materials, was not a 
cause of the illegal foreign payments. Stated more strongly, the argument is that 
the questionable payments were not authorized or approved by use of the proxy 
materials. See, e.g.. Hoover v. Allen, 241 F. Supp. 213 (S.D.N.Y. 1965)’,Epic Enter
prises Inc. r. Brothers, 395 F. Supp. 773 (N.D. Okla. 1975); Walner v. Friedman, 
Fed. Sec. L. Rep. (CCH) 51 95,318, at 98,612 (S.D.N.Y. 1915)’, Seeburg-Common- 
wealth United Litigation, Fed. Sec. L. Rep. (CCH) 51 93,802,  at 93, 448 (S.D.N.Y. 
1972); see generally J. I. Case v. Borak, 377 U.S. 426, 431 (1964).

iSSee Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723 (1975) (Rule 10b-5); 
see also note 83 supra (Section 13(a)).

“ One not unusual instance in which the corporation is a seller of securities is 
when it sells shares to directors and officers exercising options granted pursuant to 
stock option plans. See, for example, the complaints filed in Levin r. Atkins, et al. 
and Ashland Oil. Inc., e t al., supra note 82, and Lewis r. King, id.

^Se e TSCIndus., Inc. v. Northway, Inc.,  96 S.Ct. 2126 (1976).
MSee Ernst & Ernst v. Hochfe lder,425  U.S. 185 (1976).
” A derivative plaintiff must in his complaint “allege with particularity the efforts, 

if any, made by (him) to obtain the action he desires from the directors or com
parable authority and, if necessary, from the shareholders or members, and the
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reasons for his failure to obtain the action or for not making the effo rt.” Fed. R. 
Civ. P. 23.1. See In re Kauffman Mutual Fund Actions, 479 F.2d 257, 263 (1st Cir. 
1973), cert, denied, 414 U.S. 857 (1973);  Brody v. Chemical Bank, 517 F.2d 932 
(2d Cir. 1975). The fact that the individual defendants are alleged to have partici
pated in the transactions complained of or that  the board of directors approved the 
allegedly injurious actions is not sufficient to excuse a demand on directors ‘‘absent 
self interest or other  indication of bias,” 479 F.2d at 265, such as bad faith,  fraud or 
control by the alleged wrongdoers. The decision by a board of directors not to 
commence litigation against officers and directors participating in illegal foreign 
payments has been declared to be within its good faith business judgment and pre
cludes a shareholder’s derivative action. Gall v. Exxon Corp., 418 F. Supp. 508 
(S.D.N.Y. 1976) (denial of defendants’ motion for summary judgment because 
issues of fact outstanding).

"Se e Harvard Note, supra note 45, at 1855 n. 45.
"See , e.g., Gilbar e t al. v. Keeler et al. and Phillips Petroleum Company, Civ. No. 

75-611-EAC (C.D. Cal., complaint filed February 24, 1975) (secret Swiss bank 
accounts, domestic political contributions and foreign payments). The Phillips’ 
Board of Directors accepted settlement terms which called for restructuring of the 
Board and nomination of six named outside directors. Notice to Stockholders o f 
Phillips Petroleum Company Concerning Hearing on Confirmation o f Settleme nt, 
N.Y. Times, Feb. 23 ,19 76 , at 40.

’’See. Reg. & L. Rep. (BNA), No. 371 (Sept. 29, 1976), at A-8.
’’Statement of SEC Chairman Hills Before the  Subcomm. on Consumer Protec

tion and Finance of the House Comm, on Inters tate and Foreign Commerce (Sept. 
21,197 6), at 12.

"Wilson v. United States,  221 U.S. 361 (1911); Drier v. United States,  221 U.S. 
394 (1911). The principle applies also to a variety of non corporate collective en
tities. See United States v. White, 322 U.S. 694 (1944) (labor union); Beilis v. United 
States, 417 U.S. 85 (1974) (law firm).

"Se e Exchange Act Release No. 13185 (Jan. 19, 1977), {Current] Fed. Sec. 
L.Rep. (CCH) (I 80,896. The accounting provisions o f the Proxmire Bill and the 
SEC’s proposed rules are considered in detail in the Supplement to this report.

’’Delaware’s statute , which is typical, provides:
“A person is guilty of falsifying business records when, with intent to defraud, 

he:

(1) Makes or causes a false entry in the business records of  an enterprise; or
(2) Alters, erases, obliterates, deletes, removes, or destroys a true entry in 

the business records of an enterpri se; or
(3) Omits to make a true entry in the business records o f  an enterprise in 

violation o f a duty to do so which he knows to be imposed upon him by law 
or by the nature of his position;  or

(4) Prevents the making of a true entry or causes the omission thereof  in 
the business records of an enterprise.” 7 Del. Code Ann. tit . 11, § 871.
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c f  Model Penal Code (U.L.A.) § 224.4; see also: Ark. Sta t. Ann. § 41-230 6; Cal. 
Corp. Code § 3018 (West); Fla. Sta t. Ann. § 817.15 (West); Hawaii Penal Code 
§ 872;  Me. Rev. Sta t. ann. tit . 17-A, § 707 ; Mass. Gen. Laws Ann.  Ch. 266, § 67 
(West); Mich. Comp. Laws Ann. § 450 . 1932; N.J. Sta t. Ann. § 2 A :l ll -9  (West); 
N.Y. Penal Law § 175.05 (McKinney); Ohio Rev. Code Ann. § 291 3.42 (Page);Pa. 
Sta t. Ann. tit . 18, § 4104 (Purdon); and Wis. Stat . Ann. § 943 .39  (West). In add i
tion , the majority of the other stat es con tain  similar prohibitions although the spe
cific p rovis ions of the sta tutes vary.

’’Section 10 of the Federal Trade Commission Act,  15 U.S.C. § 50 (1970) , is an 
example of  federal legislation which makes criminal the  fa lsification o f records or  re 
por ts requ ired  to be filed under specific federal provisions  or the falsif ication of 
accounts and records  by  persons subject to such r epor ting provis ions. One federal d is
tric t court has ruled tha t in proscrib ing the  fa lsifica tion of accoun ts, records or mem
oran da by persons subjec t to Section 10 of  the Federa l Trade Commission Act , supra, 
the  doc uments covered by tha t sta tute cover only those  requ ired  to be kep t under 
the Act or by order  o f th e Federal Trade Commission and no t all do cum ents kept by 
perso ns subject to the Act. United States v. Cannon, 117 F. Supp. 294 (N.D. 111. 
1953) .

98The language of these prop osed sta tutory  presc riptions has been, in large par t, 
borrow ed from  a sta tem ent  of general object ives for accounting  con trols set forth 
in Sta tem ent  of Auditing Standards No. 1, § 320.28 (1973) . See Exchange Act 
Release No. 13185, supra note 95.

” 121 Cong. Rec. S19811 (daily ed. Nov. 12, 1975) (remarks of  Sen. Javits) . 
l0 0The Canad ian government recently  issued new guidelines applicable  to its 43 

publicly-o wned , or crow n, corporatio ns,  which in subs tance, it has been  reported,  
ins truc t these  corp orat ions  no t to engage in business practices illegal und er Canadian 
or foreign law. N.Y. Times,  Dec. 18, 1976 , at 3, col. 1. Sweden is considering legis
lation to  make the payment of  bribes to  private persons subject to the same provi
sions of  the  criminal law as are applicable to bribes paid to government employees. 
Prop. 1975/76 :176 . Iran now as a matter  of pract ice requi res firms doing  business 
with the government or with  Iranian corp ora tion s to furnish an affid avit  specifying 
paymen ts to “brokers , agents , finders, or persons . . .  in or out of  Iran (except sup
pliers or subcon trac tors [under] the  cont rac tual arr angement s . . . ) . ”

It has been noted tha t although  nearly every country  in the world has legislation 
proh ibit ing  bribery of  its officials, “ this legislation can be diff icul t to enfo rce  and has 
no t proved  to be a meaningful de ter ren t.”  Sta tem ent  of  Mark B. Feldman, Deputy 
Legal Advisor, U.S. Dep artm ent of  Sta te, before the U.N. ECOSOC Intergov ernm en
tal Working Group on Corrup t Practices (Nov. 15, 1976), 75 Dep’t Sta te Bull. 696, 
698 (1976) .

, 0 ’S. Rep. 265, 94th Cong., 1st Sess. (19 75 );see  S. Rep. No. 94-4 44, 94th Cong., 
1st Sess. (1975).

’“’Paper submit ted  by the United Sta tes  delegation to the Commission on Trans- 
na t’l Corps, of the United  Nations Econ omic  and Social Council,  61 U.N. ESCOR 
Supp. (No. 5), Commission on Tra nsn at’l Corps.  (2d Sess. Mar. 1-12, 1976) , U.N. 
Doc. E/5782- E/c.10/1 6, at 37-38 (1976) [here inafter cited  as U.S. Lima Pap er];  
see also sta tem ent  of  Rob ert S. Ingersoll , D eputy Secretary of  Sta te, befo re the Sub- 
comm . on Priorities and Econ omy in Government of  the Jo int  Economic  Comm. 
(Mar. 5, 1976 ), 74 Dep’t State Bull. 412-15 (1976) [her einafte r cited  as Ingersoll 
Sta te m en t] .

,0 3U.S. Lima Pa per, supra, a t 37; see also Ingersoll Sta tem ent , supra.
,0 4U.S. Lima Paper,  supra,  at 37; see also Sta tement of  the United States de lega

tion  before  the Subcom mit tee of  the Genera l Com mit tee of  the Organizat ion of 
American States on the Behavior of Transnational Ente rprises. OAS Doc. OEA Ser. 
G, CP/C G-606/7 5, Oct. 29, 1975 [hereinafte r cided as U.S. Sta tem ent  at OAS].
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‘“’U.S. Statement at OAS, supra, at 2; see also U.S. Lima Paper, supra, at 37.
‘“‘The U.S. Statement at OAS stressed “the obligation to treat [multinational] 

enterprises equitably and in accordance with international  law.” U.S. Statement at 
OAS, supra, at 2. See also U.S. Lima Paper, supra, at 37; Ingersoll Statement,  supra 
note 102, at 414.

’“’Representatives of the U.S. enunciated this view at  a meeting o f a U.N. com
mission at Lima, Peru in March 1976. U.S. Lima Paper, supra, at 37.

The U.S. view that multinational corporations should be subject to mandatory 
standards with regard to improper foreign payments may be compared to its view 
that generally the activities of  multinational corporations should not  be regulated by 
binding prescriptions:

“The United States considers that any code of conduct relating to the 
activities of  mult inational enterprises should be indicative rather than manda
tory and thus not seek to supersede existing law.” U.S. S tatement at OAS, 
supra note 104, at 2.
' “"G.A. Res. 3514 (XXX), 30 U.N. GAOR, Supp. (No. 34) 69-70, U.N. Doc. 

A/10034 (1976).
‘“’The Economic and Social Council also prepared a study on the matter released 

on June 11, 1976. See “ Measures against corrup t practices of transnational and other  
corporations, their intermediaries and others involved,” Report of the Secretary-Gen
eral on Transnational Corporations, Agenda Item 13, U.N. Doc. E /5838 (1976).

” °U.S. Lima Paper, supra note 102, at 38.
’’’ECOSOC Res. 2041 (“Corrupt practices, particularly illicit payments, in inter

national commercial transactions”), 61 U.N. ESCOR (61st Sess.) Supp. (No. 1)17 , 
U.N. Doc. E/5889 (1976).

“ ’The Working Group held its first meeting on November 15, 1976 at  which the 
U.S. reiterated its view “that the illicit payments problem can only be solved by col
lective international action based on a multinational treaty to be implemented by 
national legislation.” Statement of Mark Feldman, supra note 100, 75 Dep’t State 
Bull. 696, 698.

The U.S. spokesman noted that the U.S. had concluded bilateral agreements with 
12 of the law enforcement authorit ies of countries for the exchange o f information 
and had “cooperated with other governments who have established new requirements 
for the disclosure or regulation of agent’s fees paid in connection with sales to or 
contracts  with government agencies.” Id.

’’’“Behavior of  Transnational  Enterprises Operating in the Region and Need for a 
Code of Conduct to Be Observed by Such Enterprises.” OAS Doc. OEA Ser. G, 
CP/RES 154 (167/75), corr. 1, July 10, 1975, reprinted in E. McDowell (ed.), Digest 
o f United States Practice in International Law 1975, at 602-03 (Dep’t of State 
1976).

“ */d.
’’’Permanent Council, Organization for Economic Cooperation and Development 

[hereinafter “OECD”] , “Declaration on International  Investment and Multinational 
Enterprises,” OECD Press Release (June 21, 1976), PRESS/A(76) 20 Annex, General 
Policies 51 51 7, 8, 9 preprinted in 75 Dep’t State Bull. 83-87 (1976).

’“ /d. , Guidelines for Multinational Enterprises 51 6.
"V d. , Guidelines for Multinational Enterprises 51 51 10,11.  
n i Id.,  Guidelines for Multinational Enterprises 51 8.

Guidelines for Multinational Enterprises 51 9.
’’“Permanent Council, OECD, “Declaration on International  Investment and 

Multinational Enterprises,” supra note 115, Annex, Part V (“Review”). 
l2 lSee note 101 supra.
’“ ICC Contract  No. 120 (July 2,1976), at 2.
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' “ Economic Committee, ECOSOC (771st Mtg., July 27, 1976), U S Doc E/AC 
6/S R. 771 (1976). '

' “ International Codes of Marketing Practice, ICC Pub. No. 275 (1974).
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INTRODUCTION

The existence of intentional concealment activities has, unders tandably, 
produced a critical response from private and governmental sectors alike 
and a focus, quite apart from the question of foreign payments, on the 
reliability of informat ion issued by American corporations generally. The 
concern is straightforward: if such corpora tions engage in concealment  
activities relating to foreign payments because such payments are illegal or 
embarrassing, the reliability of other important disclosures, including *
statem ents in tax returns and securities prospectuses, may be undermined.

The danger perceived is obviously significant, but  the reaction has 
perhaps exceeded what is justified by the evidence. For example, there has •
been little,  if any, analysis as to whether the corporations involved in con
cealment activities considered themselves, at least at the time of the 
original concealment, under a legal obligation to make public disclosure 
to their shareholders of the questionable foreign payments. When the 
Securities and Exchange Commission (the “SEC”) made clear that it 
considered disclosure necessary, the response was in general cooperative 
and encouraging. 1

Nevertheless, both the Proxmire Bill2 and the SEC’s recent proposed 
rules3 have attempted to provide a statuto ry structure intended to assure 
honest reporting of corporate transactions  in general. This goal is certainly 
worthy, but the suggested provisions are in large part  vague and tainted by 
ambiguity in important  respects. They raise substantial questions as to 
effectiveness, while suggesting that further significant regulation and 
expense will follow without, perhaps, any compensating advantages.

For purposes of our discussion here, the relevant provisions of these 
proposals have been divided into three groups according to the aspect of 
accounting operations affected: (1) internal accounting controls, (2) ac
curacy and falsification of internal books and records and (3) relations 
with independent auditors.4

I. INTERNAL ACCOUNTING CONTROLS

Section 13(bX2XB) of the Securities Exchange Act of 1934 (the a
“ 1934 Act” ), as proposed to be amended by the Proxmire Bill, requires 
issuers to establish an “adequa te” system of internal accounting controls 
to provide reasonable assurances that certain management and accounting 
objectives will be achieved.5 The SEC has indicated  that the proposed 
amendment to Section 13(b)(2)(B) was motivated by a desire to improve



121

59

the integrity and reliability of the books and records of  United States 
issuers and to “help foster a c limate” in which attempts  to evade systems of  
corporate accounting would be frustr ated by adequate  internal controls.6

The provisions of Section 13(b)(2)(B), which are discussed in detail 
below, appear to be so general and vague as to  be of little practical use in 
implementing the intended objective. At best they constitute  an e xhorta
tion to management to improve accounting  operations even though 
management already has substantial practical business incentives for im
proving controls.

Such provisions should not be adopted without a factual basis for 
concluding that a significant number of issuers have failed to adopt ade
quate internal accounting contro ls. The problem which has been brought  
to light with respect to questionable foreign payments is no t that there 
were inadequa te accounting contro ls, but  that the accounting controls  
which existed were, in certain cases, knowingly and wilfully disregarded 
and circumvented. It is basic among accountants  that  even well designed 
accounting and auditing systems can be defeated by purposeful evasion. 
It is not clear, moreover, what useful guidance would be furnished to 
management and accountants by rules and regulations of  general applica
tion of the sort proposed . Both management and accountants are already 
familiar with applicable general principles. Converting such principles 
into regulatory requirements will not change the fact that the appro
priateness of particular internal account ing controls  is a mat ter of judg
ment for expert personnel.

Perhaps more impo rtant , the proposed provisions do not reflect any 
focus on the essential traditional securities law requirement  of a material 
impact on investors. To adopt legislative provisions of this type would 
thus afford a founda tion on which the SEC could issue rules and regula
tions in an extended area of business regulation, a step which should be 
carefully tested before taken.

Finally, existing law may have more force than the proposals. If cor
porate assets are lost through undetected  fraud or similar misbehavior 
because contro ls required by reasonable business judgment were not 
provided, management would be liable for waste under traditional prin
ciples of corporate law.

A. Controlling the  recording o f transactions

Proposed Sections 13(bX2)(BXii) and 13(bX2)(BXiv) would require 
issuers ( i) to devise an “adequate system” of internal accounting controls
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sufficient to provide reasonable assurances tha t transactions will be 
recorded as necessary to permit the preparation of financial statements 
in conformity with generally accepted account ing pr inciples, (ii) to “main
tain accountability for assets” and (iii) to provide reasonable assurances 
tha t “recorded accountab ility”  for assets is “compared” with existing 
assets at “reasonable intervals” and “appropriate action” is taken with 
respect to “any” d ifferences.

Cetain of these phrases appear to be mere jargon7 and others require *
further definition if they are to be useful for any purpose . If proposed 
Section 13(b)(2)(BXiv) means that assets actually recorded on the books 
at a given time should be verified at reasonable intervals, the implication w
may be tha t existing regulations which require reporting companies to 
conduct audits at least yearly are replaced and that  confirmation proce
dures and physical inventories must be condu cted more frequently, 
perhaps by internal account ing staffs, but there seems to be little basis for 
making such a procedure a statu tory  mandate.

B. Controlling unauthorized  transactions

The Proxmire Bill proposes adding to the 1934 Act a Section 
13(bX2)(BXi) requiring issuers to devise an adequate  system of internal 
controls sufficient to provide reasonable assurances that  transactions are 
executed  only in accordance with management’s authorization and a 
closely related (if not  identical) Section 13(b)(2XBXhi), that “access to 
assets” be permitted only with such authorization. These provisions 
probably derive both from the SEC’s concern with identifying the indivi
duals actually responsible for authorizing questionable foreign payments 
and from a feeling that foreign managers, salesmen and agents often 
proceed without the knowledge or control of home office executives.

The provisions proposed, however, are very broad , extending to author
izations for all transactions. While careful definition of the author ization  «
for t ransactions of an issuer might be a characteris tic o f good management, 
it is difficult to perceive why the SEC would wish to or should become 
involved in questions of corporate author ization  on so broad a scale. We a
observe, for example,  that such questions do not necessarily relate to the 
SEC’s traditional concern with communications to investors.

The two proposed sections, moreover, are not by their literal terms 
related in any specific way to improper or questionable payments and 
we believe that  a more direct approach might be more productive. The 
SEC has proposed rules which would require reporting  corporations within
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certain guidelines to state in proxy materials their policies with respect to 
transactions involving improper or questionable activities.8 The SEC could 
also require such reporting  in other  1934 Act filings and could require a 
description of management’s procedures for communicating such policies 
to employees and for enforcing them. Under such proposals, the defini
tion of what is “questionable” and what procedures are “appropriate” for 
a given corporation will properly be left to the management of the par
ticular corporation, subject to the reactions of shareholders, investors 
and others when the policies were announced. While requiring issuers to  
disclose their policies would not guarantee that  these policies would be 
carried out,  it would assure wide communication of management’s pol
icies and would seem likely to allow ordinary, existing procedures to bring 
to light whether transactions were carried out in accordance with those 
policies.

C. Ambiguities in provisions relating to accounting controls

The proposals of the Proxmire Bill which impose on management the 
above-noted duties to establish a system o f accounting controls for record
keeping and the prevention of unauthorized transact ions leave open an 
unacceptably large number of serious questions  as to the content  of these 
duties. If management discovers questionable payments, the proposed 
language might be read to make responsible officials liable because they 
did not previously schedule more frequent independent or internal audits. 
If such an interpreta tion were adop ted, then management might feel it 
necessary to spend resources for internal controls not useful for the 
corporation’s business in order to avoid possible liability created by the 
legislation. For example,  a staff of lawyers might be added to the internal 
accounting depar tment to supervise the  procedures and new requirements, 
whatever they are.

The proposed language also creates new ambiguities for accoun tants. 
Their comment letters  prepared for the purpose of assisting management 
to improve might become an “expertised” record o f management’s failure 
to comply with the law. Auditors may feel that  they must report their 
offered , but not accepted, criticisms to the SEC.

A final overriding ambiguity is what potential rights of action the 
proposed language may create for enforcement either by SEC injunctive 
actions or shareholder suits. It is not  clear what standard would be used 
to evaluate management’s conduct with regard to the proposed accounting  
requirements. It would seem however, tha t no standard higher than a 
business judgment rule should be imposed.
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II. ACC URA CY AND  FAL SIFICAT ION

Proposed Section 13(b)(2XA) would require an issuer to keep books, 
records and accounts which accurately and fairly reflect the transactions 
of  the issuer. Proposed Section 13(bX3) would make it unlawful for any 
person to falsify any book, record, account, or document which is made or 
required to  be made for any accounting purpose.9

A. Accuracy

The report of the Senate Banking Committee on S. 3664 notes that 
concern  has been expressed that  the use of the word “accurate ly” in pro
posed Section 13(bX2XA) may connote a degree of exacti tude which is 
unrealistic.10 While the term “accurately” would probably  not be inte r
preted  to mean exact precision, we believe the concern is well placed.

The concept of accuracy must necessarily include a limiting  concept  of 
relevancy to a particular purpose such as is served by the concept of 
material ity with respect to financial statements. There is no generally 
accepted concept of relevancy applicable to the accuracy of underlying 
records and individual accounting  entries because the traditional proce
dure has been to sift through the underlying data and to apply a judg
mental concept of materia lity only when preparing ultimate financial 
statements. It is not practicab le, and probably not meaningful, to apply 
a standard of materiality to individual entries or to individual transactions.

One would expec t, moreover, that  the terms “books ,” “records” or 
“accounts ,” which are not defined, would be interpreted broadly, espe
cially the term “records.” It may well be that  virtually every piece of 
paper or piece of information capable o f being reduced to writing, whether 
in computer form or otherwise, would be deemed a “record”  for purposes 
of  the  proposed legislation .11 Such a broad definition would increase the 
need for a limiting concept of relevancy in connection with the word 
“accurate ly.”

Proposed Section 13(bX2XA) states that books should “accurately and 
fairly reflect transactions” of an issuer. These words may indicate an 
intent to require an expansion of individual descriptive captions and 
increased docum entation used in internal accounting  to identify  particular 
transactions. This may cause serious practical problems for businesses, 
because they use bookkeeping personnel not trained to make determina
tions of  materiality to record ordinary transact ions, most of which are not 
material in amount. The materia lity of individual i tems properly should be
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determined by trained personnel in the context of preparing ultimate 
financial statements.

Increased docum entat ion of  transactions creates a more easily obtained 
evidentiary record for law enforcement purposes, but whatever benefits 
may accrue to enforcement officials would appear to be far outweighed 
by additional  and, in most cases, unnecessary costs entailed by excessive 
recordkeeping. Furthermore, legal sanctions are questionable when im-

¥ posed for technical defects in records rather than for the commission of
the offense in tended  to  be disclosed by the records.

In addit ion, it may be noted tha t proposed  Section 13(bX2)(A) may 
duplicate existing state  laws.12

B. Falsification

It goes wi thout  saying that raw data used in management decisions and 
financial reporting  must be honest ly assembled and not purposely dis
torted. Not only is this a practical business consideration, but it is also an 
ethical one; its importance is reflected by the wide adopt ion of criminal 
law provisions which prohibi t the altera tion or omission of accounting 
data with an “in tent to defraud.” 13 We question the wisdom of enacting, 
except in connection with the disclosure legislation proposed in this 
report,  federal legislation which would detract from state courts  as the 
traditional forums for the handling of problems of falsification of corp o
rate internal records.

Although proposed Section 13(bX3) is similar to existing provisions of 
state law, it does not expressly provide for the element of intent to de
fraud except insofar as the wilfulness requirement in Section 32(a) of the  
1934 Act, which applies only to criminal violations, would be applicable. 
Frequently,  scienter or similar requirements are deleted from civil provi
sions to permit statutory allocation of risk of loss. Thus, the due diligence

.  defenses of Section 11 of the Securities Act of 193314 are no t available to
issuers because the statu tory  scheme holds them responsible for materi
ally inaccurate financial presentations even if the errors result from 
innocent mistakes. The policy behind the statu te is that issuers should 
bear the risk o f loss caused by the material inaccuracy. Similar considera
tions do not  apply to a falsification statu te such as Section 13(bX3) which 
is applicable to “any person.”  We believe it would not be appropriate to 
permit either issuers or investors to sue bookkeepers, accountants  or other  
employees under federal law for mere mistake and we would, therefore, 
require the “in tent  to defraud” element in the statu te for civil as well as 
criminal purposes.

91-391 0  - 77 - 9
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Proposed Section 13(b)(3) also prohibits anyone from falsifying any 
“boo k, record, account, or docum ent, made or required to be made for 
any accounting  purpose. . . ” (emphasis added). It is not  clear what is 
meant  by falsifying a record “required to be [but presumably not ac
tually] made.” The SEC has indicated that the words were intended to 
cover “the failure to make entries, or the failure to obtain or create 
documents, necessary for proper accounting records ,” 15 but we believe 
tha t provisions of state law provide a bette r model .16

III. RELATIO NS WITH AUD ITORS

Proposed Section 13(bX4) o f the Proxmire Bill would make it unlawful 
for any person to make a materially false or misleading statem ent or to 
omit a mater ial fact necessary to make not misleading s tatements made to  
an accountan t in connection with an aud it.17 We believe that proposed 
Section 13(bX4) as it is currently drafted  raises several questions which 
cast significant doubt on its inherent  fairness and on its ultimate  ability 
to add to the reliability o f corpora te financial reports.

One question raised concerns the impact of its failure to include any 
requirement of intent to deceive. With respect to criminal liability, it is 
true that Section 32(a) of the 1934 Act requires a wilful violation before 
such liability may be imposed, but there is some ambiguity as to the 
exte nt of the knowledge of the misrepresentation which is required before 
there is a “wilful” violation. It would therefore  seem preferable to specify 
the requisite degree o f scienter in Section 13(b)(4). Civil liability perhaps 
should not be imposed in the absence of  a scienter requirement in the 
light of Ernst & Ernst v. Hochfelder™ and the considerations discussed at 
pages 62-63 supra.

Another question regarding the fairness o f the section is raised by the 
possibility that  it may be applied in circumstances which lack the usual 
warnings that a person’s condu ct may be subject to criminal sanctions. 
Parties potentia lly liable under Section 13(bX4) may have a wide variety 
of  contacts with accountants, ranging from very general informal oral 
communications to narrowly defined formal written representations.  In 
the former case there may be inadequate indication of the need for careful 
reflection and the seriousness of  a failure to meet that need. This is true, 
for example, when only private persons are involved, when there is no 
oath , affirmation or certifi cation  or when no certification  or other  writing 
is required. Section 13(b)(4) liability, at a minimum, should be restric ted 
to written  materials in order to alleviate evidentiary problems .19
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It seems advisable, moreover, to require an inten t to deceive or know
ingly misrepresent even in the case of written  statements. For example, 
one impor tant written statem ent given by accounting officers to the 
auditor is the audit representation  lette r. The le tter is usually exacted as a 
condi tion to certification, is broad in scope and is draf ted by the account
ant who has a self-interest in its contents. Among other things, such letters  
are designed to establish, as between the accountant  and the accounting

* officers, the responsibility for any possible defects in the audit , although 
they may also elicit and confirm facts. It would not seem appropriate to 
make such a letter the basis of liability in the absence of an intent to 
deceive.

The unrestr icted manner in which Section 13(b)(4) imposes liability 
on “any person,” even on one unrelated  to the issuer, also raises questions 
about its inherent fairness. It seems hard to justify holding independent 
and outside third parties to the same standard of care and subjecting them 
to the same liabi lity as parties who may have substantial ly greater access 
to information concerning the issuer and incentive to obtain such informa
tion,  such as the  issuer’s officers, directo rs and employees,  particularly in 
the case of statements volunteered in good faith. In recognition, perhaps, 
of  the inequity present in Section 13(b)(4), the SEC’s proposed  Rule 
13b-4 imposes liability for false and misleading statements or omissions to 
an accountant  only on the issuer’s directo rs, officers and shareholders.20

There is doubt about whether Section 13(bX4) will cont ribute to its 
underlying purp ose-stren gthening  the reliability of the auditing process. 
Generally, the accurateness and completeness of an acco unta nt’s review 
is promoted if the accountant has access to sources of information and 
verification outside the issuer and also if officers and employees within 
the issuer are encouraged to communicate freely. It is doub tful that  
Section 13(bX4) will promote either of these objectives in its present 
form. If well advised, parties who have no  obligat ion to communicate with 
auditors, rather than opening themselves to criminal or civil liability,  may 
simply refuse to discuss any mat ter with an issuer’s auditors. Persons 
associated with the issuer who have an obligation to talk with auditors

• may attem pt to restrict their exposure  by communicating as little as 
possible.

In cases in which management has adopted and intends  to enforce a 
statem ent of policy concerning improper and questionable  foreign pay
ments, there is an already existing sanction-di scharge -aga inst  an em
ployee’s misrepresentations to the auditors . If members of management
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itself are involved in the practices sought to be concealed , their involve
ment will probably be material according to tradit ional disclosure require
ments. In such cases, members of the management of an issuer with 
publicly traded shares will be exposed to liability under Rule 10b-5 and 
similar existing provisions, and it would appear that the proposed provi
sions are therefore unnecessary.21

D. Conclusions *

1. The SEC has traditionally focused on regulations related to the
purchase and sale of securities and on ultimate communications of ma
terial facts to holders of securities and poten tial investors. The adopt ion *
of  the proposals would involve the SEC in internal corporate affairs and
the assembly and recording of  raw accounting  data, whether or not the 
data is actually presented  to investors and without regard to its materi
ality to the considerat ions of investors. The proposed legislation seems to 
involve the SEC in seeking to improve internal corporate operational 
performance. It raises serious questions as to the propr iety of federal 
regulation in an area traditionally reserved for the states and creates the 
possibility that the SEC would be diverted from its traditional objectives.

2. The accounting proposals are replete with vague and ambiguous 
terms; they impose undefined duties and atten dant liabilities on a wide 
range of individuals; and, although they were drafted to strengthen exist 
ing accounting contro ls, there is litt le, if any, assurance that they will be 
successful.

For the foregoing reasons, the Ad Hoc Committee recommends against 
adoption of the accounting and recordkeeping provisions discussed above.
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FOOTNOTES TO SUPPLEMENT

*In March 1974 the SEC published a statement expressing the views of its Division 
of Corporate Finance that foreign payments involved matters of significance to pub
lic investors, the nondisclosure of which would entail a violation of the federal 
securities laws. See Exchange Act Release No. 5466, 39 Fed. Reg. 10,237 (1974). 
Over three hundred corporations have since disclosed instances of such activities, 
which have ranged from minor facilitating payments to substantial sums paid as 
bribes to foreign governmental officials. See Exchange Act Release No. 13185 
(Jan. 19, 1977), at 3-4, [Current! Fed. Sec. L. Rep. (CCH) 1 80,896, at 87,376 
[hereinafter cited as Release No. 13185].

JS. 3133, which adopted both a criminalization and disclosure approach to the 
problem of questionable foreign payments, was introduced in the 94th Congress by 
Senator Proxmire, who also introduced  S. 3418 on behalf of the SEC, which related 
to auditing and accounting matters. A consolidated bill, S. 3664, as reported ou t of 
the Senate Committee on Banking, Housing and Urban Affairs (the “Senate Banking 
Committee”), was adopted by the Senate on September 15, 1976. S. 3664 was intro
duced in the House of  Representatives as H.R. 15481, but was never repor ted out of 
a subcommittee of the House Committee on Interstate and Foreign Commerce. 
S. 3664 and H.R. 15481 have been reintroduced in the 95th  Congress as S. 305 and 
H.R. 1602, respectively. S. 305 and H.R. 1602 are collectively referred to herein as 
the “Proxmire Bill.”

’The SEC has recently proposed certain rules under Sections 13 and 14 of the 
Securities Exchange Act of 1934. Release No. 13185, supra note 1. The rules pro
posed under Section 13 relate to accounting and auditing matters (the “proposed 
accounting and auditing rules”); those proposed under Section 14 would impose a 
new requirement on issuers to report questionable payments policies in proxy 
material (the “proposed proxy rules”). The SEC’s proposed accounting and auditing 
rules are based on and, in general, track the language o f Section 102 of the Prox
mire Bill, the section in the Proxmire Bill which relates to accounting matters and 
which derives from S. 3418. Pertinent differences between the provisions of the 
Proxmire Bill and the SEC’s proposed rules will be noted during the discussion of 
the Proxmire Bill which follows.

The SEC has stated that it “believes that . . .  [its] proposals [are] within the 
reach o f the Commission’s general rule-making authority  under Section 23(a) of  the 
Securities Exchange Act,” Release No. 13185, supra note 1, at 7, [Current] Fed. 
Sec. L. Rep. (CCH) (I 80,896, at 87,378, and presumably is prepared to adopt them 
with or without  adoption of the Proxmire Bill. The proposed accounting and aud it
ing rules in their present form, however, would literally seem to be applicable 
whether or not there is a demonstrable connection in any given case to a purchase 
or sale of a security, to the filing o f an SEC report or to a communication to share
holders. It would appear, therefore, that the SEC’s jurisdictional basis for the pro
posed accounting and auditing rules, apart from the proposed legislation, is at most 
an assertion of powers “incidental” to its traditional jurisdiction  under the secur
ities acts and warrants careful and perhaps skeptical examination.

4It should be noted that we have omitted discussion of the provisions of  S. 3379, a 
bill introduced by Senators Church, Clark and Pearson, relating to accounting and 
auditing matters. S. 3379 was rejected in the 94th Congress by a wide margin and 
we do not anticipate that such proposals will be re introduced in the 95 th Congress.

In addition , except as noted here, we have not discussed the provisions relating 
to accounting matters of S. 3741 and H.R. 15149 introduced in 1976 on behalf of 
the President’s Task Force on Questionable Corporate Payments Abroad. Such



provisions  refer only to recordkeeping requirements specifically related to the rep ort 
ing requi rements of  S. 3741. These  bills, collectively referred to  herein as the  “Task 
Force Bill,” were introdu ced , but no t acted  on, in t he 94 th Congress.

Section 4 of the Task Force Bill delegates  to the Secretary  of  Comm erce the 
authority to  “promulgate  rules and regula tions requi ring [a] person  (required  to 
report  unde r the Bill] to keep such records, in the  form and manner prescribed 
by the Secre tary,  as he deems necessary to carry out  the  purposes of  this Act .” The 
legislative history does no t reveal what type  of  ac counting is envisaged, bu t in the 
light of  the repor ting requirem ents , it can be anti cipated tha t the  regula tions would 
requi re the main tenan ce of  a “ reportable paym ents  acco unt” by all com panies which 
make  paym ents  falling within the  scope of the legislation. If more is envisaged, 
the Secreta ry would have to consider the extent  to which the  burdens of  expense 
and inconvenience outweigh the efficacy of  the  recordkeeping procedures .

Sections 6 and 7 of  the Task Force Bill provide civil or crimina l penalt ies for fail
ure to file a repo rt or to main tain the required records and fo r omi tting  or falsifying 
info rmation  in records. These provisions  raise q uest ions  similar to those  raised with 
respect to proposed Sections 13(b)(2)(A)  and 13(b)(3) of the Proxmire Bill (see 
pp.  62-64 supra).

’The SEC’s proposed Rule 13b-2 contains  ident ical requ irem ents  to those pro
posed  in the Proxm ire Bill as Section 13(b)(2)(B), although the proposed rule at
tempts to provide some guidance as to the meaning of  the term “reasonable assur
anc e” and recognizes that  management must balance costs against benefits. Release 
No. 13185, supra note 1, a t 14-15, [Current] Fed. Sec. L. Rep. (CCH) 51 80,896, at 
87,379-80 . As discussed in the tex t of this Supplem ent below , however, the words 
“ reasonable assurance” appear io be the least ambiguous o f the various terms used.

’Report  of the Securit ies and Exchange  Commission on Question able and Illegal 
Corpora te Payments and Practices, subm itted  to the Senate Banking, Housing and 
Urban Affairs Comm ittee , May 12, 1976 [hereinafter  ci ted as SEC Re po rt] .

T he SEC’s proposed  proxy rules suffer from similar defects. Proposed Item 
6(d)(1) would require issuers to state :

“ the mater ial facts perta ining to the involvem ent of  [directors and execut ive 
officers of  the issuer] in . . . the disbursement or receipt of  co rporate  funds 
outside the norm al sys tem o f  accounta bil ity ;. . .  o r any other mat ters  of  a 
similar natu re involving disbursements of issuer assets”  (emphasis added). 
Release No. 13185, supra note 1, a t 24, [Curren t] Fed. Sec. L. Rep. (CCH)
51 80,896, at 87,382-83.
’Release No. 13185, note 1 supra; see n ote  3 supra. The proposed proxy rules do 

have certa in unacceptable ambiqui ties , for example, the scope of  the term “involve
me nt, ” and may be subjec t to o the r criticisms.

The se  provisions of  p roposed Sections 13(b) (2)(A) and 13(b) (3) are reflected in 
the  SEC’s proposed Rules 13b-l and 13b-3 , respectively. However, it should be noted 
tha t Section 13(b) (3) prohibi ts falsifica tion of  any boo k, record, acco unt or docu 
ment made “for any account ing purpose,” while p roposed Rule 13-b would proh ibit 
falsification of  any book,  record, acco unt or document  “made or kept purs uant to 
Rule 13b-l of  this regulatio n.”  Proposed Rule 13b-l does  not presently  conta in any 
specific designation  of  the  mate rials which are o r might be required ther eun der  or  o f 
the  form which such mater ials migh t be required to take.

l0 Senate  Comm, on Banking, Housing and Urban  Affairs, “Corrupt Overseas 
Paym ents  by U.S. Business Ente rprises,”  S. Rep. No. 94 -1 03 1, 94 th Cong.,  2d Sess. 
11 (1976).

’’“The word ‘transact ions’ in the  proposa l encompasses accuracy in acco unts  of 
every ch arac te r. .  . . ” Release No. 13185, supra note 1 ,a t 9-10 n. 7, [Cu rren t] Fed. 
Sec. L. Rep. (CCH) 1 80,896, at 87,3 78.
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’’Virtually every state presently requires books and records which are “correct 
and complete.” See statutes cited in Model Bus. Corp. Act. Ann. 2d § 52 f  6 and 
Supp. 1973. The widely-adopted relevant provision o f the Model Business Corpora
tion Act provides th at “each corporation shall keep correct and complete books and 
records of acco un t. . . . ” Id. § 52. Other statutes use different wording, but are 
comparable. For example: “accurate books and records of account” (6-A Me. Rev. 
Stat. Ann. tit. 13-A, § 625); “correct and complete books and records o f accoun t” 
(Ark. Stat. Ann. § 64-312); “adequate and correct accounts of its properties and 
business transactions” (18 Okla. § 1.70); “appropriate, complete and accurate books 
or records of account” (Penn. Stat. Ann. tit. 15, § 1308). Presumably, foreign juris
dictions have similar laws (see, for example, HGB § 38, Akt G § 148 et seq., 
Gmb HG § 41 et seq., Gen G § 33 seq. and AO § § 160-162 for comparable laws 
of West Germany; and Art. 340 of the Code des societes commerciales for compar
able laws of France).

’’Delaware’s statute , which is typical, provides:
“A person is guilty of falsifying business records when, with intent to 

defraud, he:
(1) Makes or causes a false entry in the business records of an enterprise; or
(2) Alters, erases, obliterates, deletes, removes, or destroys a true entry in 

the business records o f an enterprise; or
(3) Omits to make a true entry in the business records of an enterprise in 

violation of  a duty to do so which he knows to be imposed upon him by law 
or by the nature of his position;  or

(4) Prevents the making of a true entry  or causes the omission thereof in 
the business records of  an enterprise.”  7 Del. Code Ann. tit.  11, § 871.

See also'. Ark. Stat. Ann. § 41-2306;Cal. Corp. Code § 3018 (West); Fla. Stat. Ann. 
§ 817.15 (West); Hawaii Penal Code § 872; Me. Rev. Stat. Ann. tit. 17-A, § 707; 
Mass. Gen. Laws Ann. Ch. 266, § 67 (West); Mich. Comp. Laws Ann. § 450.1 932; 
N.J. Stat. Ann. § 2A :l ll -9  (West); N.Y. Penal Law § 175.05 (McKinney); Ohio 
Rev. Code Ann. § 2913.42 (Page); Pa. Stat. Ann. ti t. 18, § 4104 (Purdon); and Wis. 
Stat. Ann. § 943.39 (West). In addition , the majority of the other states contain 
similar prohibitions although the specific provisions of the statutes vary.

,4 15 U.S.C. § 77k (1970).
,5 SEC Report , supra note 6,  at 66.
l6See statutes cited in note 13 supra', see also Model Penal Code (U.L.A.) § 224.4. 

Cf. Federal Trade Commission Act § 10, 15 U.S.C. § 50 (1970).
’’Section 13(b)(4)  provides:
“It shall be unlawful for any person, direct ly or indirectly

(A) to make, or cause to be made, a material false or misleading statement, 
or
(B) to omit to sta te, or cause another person to  omit to sta te, any material 
fact necessary in order to make statements made, in light of the circum
stances under which they were made, n ot misleading

to an accountant in connection with any examination or audit o f an is sue r.. . .”
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The wording is based on,b ut slightly different from Rule 1 Ob-5,17C.F.R. § 240.10b-5
(1976), and Section 14(e) of the 1934 Act, 15 U.S.C.A. § 78n(e) (1970), and, if 
adopted, should be conformed thereto  to  the extent possible.

184 25 US. 185 (1976).
” Of course, fraudulent oral statements to auditors would still result in liability 

to the extent provided in existing law, if, for example, made in connection with the 
purchase or sale of securities. 1934 Act § 10(b), 15 U.S.C. § 78j(b) (1970) and 
Rule 10b-5, 17 C.F.R. § 240.10b-5 (1976); see Release No. 13185, supra note 1, 
at 23, [Current] Fed. Sec. L. Rep. (CCH) 51 80,896, at 87, 382.

’“Release No. 13185 supra note 1, at 21-22, [Current] Fed. Sec. L. Rep. (CCH)
51 80,896, at 87,381-82. It would seem more appropriate to incorporate such a 
restriction in Section 13(b)(4) itself, if it is to be adopted.

’’Other questions of a less serious nature which are raised by proposed Section 
13(b)(4) are the meanings to be given to the terms “examination” and “accountant.” 
The American Institute of Certified Public Accountants has suggested withdrawing 
the term “examination,” because it has no technical meaning in accounting litera
ture. In addition, the term “examina tion” may be objectionable because it would 
appear to be so broad as to  include almost any review of any issuer’s affairs, even a 
very limited or informal one, or one undertaken by internal staffs. Similarly, the 
term “accountant,” in the context of an “examination,” may well be taken to in
clude accountants who are employed by the issuer. Misrepresentations made to 
employee-accountants by other corporate personnel would appear to be an internal 
corporate  matter and not appropriate for inclusion within the scope of Section 
13(b)(4).

Mr. Eckhardt. On your last  point with respect to the  question of 
acquiescence, I have some doubts about that  term  myself. Suppose 
we used the term aid and abet. Would that  be satisfactory?

Mr. von Mehren. I t seems to me the way to cure i t is as you have 
suggested, which is to tie it into 18 U.S.C., Section 2.

Mr. Eckhardt. I think th t might be a good process. Thank you 
very much.

Mr. Schell, how do you prefer to proceed?
Mr. Schell. Unless Mr. Kennedy has remarks to make-----
Mr. Kennedy. I do not.
Mr. von Mehren. I think the understanding  was that  Mr. Schell 

and I would give our statements and then open ourselves up for 
questions.

STATEMENT OF ORVILLE H. SCHELL

Mr. Schell. Mr. Chairm an, I shall be shor t and I hope sweet. I 
am Orville Schell. I am a lawyer in New York and a par tne r in the 
firm of Hughes, Hubbard and Reed. I speak here  today for another 
ad hoc committee—tha t seems to be a  favorite word—an in terdisci 
plinary committee of independent certified public accoun tants re
presenting  nine of the largest firms in the  count ry and 10 lawyers 
from the cities of Washington and New York.

I have here, if I may pass up to you, Mr. Chairm an, the  lis t of the  
names of the  committee which I gave to your counsel over the 
telephone the  other day. You will know some of them, I am sure.
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Mr. Eckhardt. Thank you, sir.
Mr. Schell. I am not going to read my sta tem ent  because perhaps 

I am a littl e bored in reading it, myself, and I think it is a fine 
stateme nt and will speak for itse lf and save us a  lot of time and get 
us to lunch sooner.

I am certain, Mr. Chairman, th at  you are very gratefu l to Mr. von 
Mehren and Mr. Kennedy and the ir committee for the  close and 
excellent consideration of the question of foreign payments and the  
applicable laws. The report is typical of the  Association of the  Bar. 
Having praised them in that  respect, I want immediately to disasso
ciate diffe rentia te myself from them  in spite of my past connections 
with and affection for that great association.

Our committee  is a separa te committee, has worked separate ly; it 
has come to its own conclusions, albei t they  are  somewhat simi lar 
to the ones contained in the Bar Association’s report. But we are a 
separate committee.

We were formed in January, the  thou ght being that  there are  a 
lot of people working on the  subject—Dr. Adams refer red to a 
number of them  this  m orning—and the re seemed to be ra ther  slow 
progress. We felt that  by an interdisciplinary approach to this  very 
difficult problem, close analysis, we could perhaps arrive at what  
might  be a practical solution to the  problem that  might  be suggest
ed to jus t such groups as this  committee here  today. So we have 
been hard at  work on the problem. I have a few thoughts  to express, 
and that  is why I am here.

Our recommendations, Mr. Chairman, are  nothing new. Indeed, 
this  subject has been plowed and  replowed, as you well know, both 
in the Senate,  in the  Congress and in foreign bodies ad nauseum.

Th ere  emerge two pr incipa l appro aches, the so-called  
criminalization approach and the  disclosure approach. Each one has 
obviously a number of p ermutat ions  and combinations, but  essen
tially  those are the  two approaches.

I p resen t the repo rt or s tate ment of our  committee to you, sir, as 
a carefully reached conviction of  a group of senior accountan ts and 
lawyers, who may I say immodestly, have had considerable  exper
ience and who are  jus t as determined as Mr. Adams and many 
othe r people to see t ha t corporate arrogance expressed in bribes to 
officials in foreign countries is stopped.

My first  general point, s ir, is this: Our group urges that  H.R 3815 
not be adopted. We urge this in the  sense that  your committee  
reject the  concept of making the active paym ent to a  foreign official 
a substantive U.S. crime.

Our repo rt is replete with reasons, many of them  aiready stated 
here  today and a few of them not stated . We see no way that  the  
objectives of  stopping payments can be obtained by tinkerin g with 
the  language of the bill. We, are  of course prepa red to discuss this 
as lawyers, but we do not see anything to be ga ined by tha t process.

We have no objection in principle to the  application of criminal 
sanctions to acts by corporations and the ir management considered 
to be immoral and against the public interest, designed to deter 
those immoral acts. When, however, it appea rs that  the  enactment 
of a criminal bill will not effectively act as a det errent  and has 
other probably serious consequences and when the re is ano ther
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course of action which gives real promise of solving th e problem, we 
opt for the  lat ter  course.

We believe that  the other course is a disclosure sta tut e and that 
is our recommendation. In recommending a disclosure statute,  we 
are  not saying “Go easy, don’t be tough.” We are saying “Legislate 
to stamp out the  practice  and do so in the most effective way.” We 
believe the  disclosure route  is that  way.

As I said, I am not here to give you a new miracle drug, but  what 
I thin k we have to offer to this committee is a  demonstrat ion that 
the  disclosure system will work to stop the payments. So far as I 
know, the  m ateri al that  I will present to you is new to the hearings 
on this subject.

Let me give you our logic.
[Testimony resumes on p.150.]
[Mr. Schell’s prepared statement follows:]
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Statement of Orville H. Schell 
Co-Chairman of the Ad Hoc Inter-Professional 

Study Group on Corporate Conduct

Mr. Chairman, Members of the Subcommittee:

My name is Orville H. Schell. I am a member 
of the Bar of the State of New York and a partner in the 
firm of Hughes Hubbard & Reed of New York City where I 
have practiced law since September 1933. My field over 
the past thirty years has been generally corporate law, 
with emphasis in the past fifteen years on international 
business transactions. Both in my law practice and as a 
corporate director I have observed first hand over recent 
years the serious problems presented by payments made to 
foreign government officials by U.S. corporations.

I appear today on behalf of an Ad Hoc Committee 
of lawyers and certified public accountants, of which I 
am Co-Chairman, and which calls itself the Ad Hoc Inter- 
Professional Study Group on Corporate Conduct.

This group was formed early in January 1977 by 
the chief executive partners of the nine large independ
ent accounting firms of the United States and ten active 
members of the Bar from Washington and New York. The law
yer members include senior partners from large law firms 
in both cities, members of the legal academic community,
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individuals who have held high positions in former admin
istrations in Washington and past presidents of the organ
ized Dar. Each member of the Committee, both the CPAs and 
the lawyers, has had considerable and direct experience 
with the numerous and difficult problems presently facing 
U.S. corporations in meeting their social responsibilities 
in the modern economy both domestically and internationally, 
As a group we have no sponsor in this statement or other 
affiliation, we represent no other group, no client and no 
interest other than a sense of our own professional respons 
bilities.

In coming together we assumed that an objective 
and professional analysis and understanding of these prob
lems could lead the way to solutions. We felt that this 
could best be done by the two professions on an inter
disciplinary basis and we dedicated ourselves to that task. 
It has been our hope that, after analysis and understanding 
of these problems, we would be able to offer our findings 
and recommendations to bodies such as this Subcommittee. 
That is why I am here today.

Our Ad Hoc Group chose as its first task the 
question of payments made by U.S. corporations to foreign 
officials. We did so believing that it was a serious and 
complex problem in need of an early solution.

At the outset we unanimously agreed that improper 
payments made to foreign government officials by U.S.
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corporations as disclosed over recent years have adversely 
affected vital interests of the United States and should

be stopped. We took as our first task, therefore, the formu 
lation of an effective program to accomplish that end.

We first looked carefully at the events over the 
past three years when many payments to foreign officials 
have been disclosed on a voluntary and involuntary basis.
We particularly analyzed the types of payments. We found 
that there were many different types of payments, which 
fall into three general categories. First, are payments 
made to persuade a government official to exceed his author

ity or fail to exercise his bounden duty— more succinctly, 
"bribes". Second, there are the so-called facilitating pay
ments, made to encourage government officials to carry out 

their assigned responsibilities, their ministerial duties 
(payments often small in amount). And third, there are 

payments that are extorted from the payor by a government 
official through improper application of the power of his 
office. In each of these categories there are numerous 
subdivisions. The most illusive and subtle of these is the 

subject of payments made to or by local agents and other
intermediaries, since we have found that sometimes such
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payments are quite proper and sometimes not, are sometimes 
at company initiative and sometimes are extorted, are some
times controllable and known to the U.S. corporation and 
sometimes not. It was clear that any effective solution 
must take into account these vastly different types of pay
ments and no program, regulation or statute could be effec
tively administered which merely outlawed "improper pay
ments". To be effective, for example, a criminal statute, 
such as the one before this Subcommittee, would have to be 
most meticulous in defining the payments intended to be 
proscribed.

We have also looked at the overall response of 
U.S. corporations to the disclosure of foreign payments 
made pursuant to the reporting requirements and publicity 
generated by the Securities and Exchange Commission over 
recent years. A most important fact emerges. When out
side directors (and audit committees), who were not aware 
that corporations were making such payments, were presented 
with evidence (after investigations which they often demanded 
in their corporations) that such payments had indeed been 
made, they reacted and acted immediately. They forbade future 
payments and adopted corporate policies which at the least 
proscribed payments constituting bribes and in most cases 
forbade any payments whatsoever, whether a bribe or a 
facilitating payment, or whether or not the payment might
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be illegal under the law of the country where made. This 
essential fact--this reaction and action by U.S. corpora
tions— is important for the real purpose of all proposals 
in this field is to change behavior and the most effective 
way to do that may well lie not in criminal sanction but in 
a program which assures that boards of directors, particu
larly outside directors, are made aware of the transactions, 
thus calling into play the response we have already witnessed 
A program embodying a tough, clear requirement that all U.S. 
corporations disclose their payments to foreign officials 
(on a generic basis, without giving names or countries), com
bined with controls to provide maximum practical assurances 

that payments to foreign officials are properly reflected on 
the books of the corporation, should provide such assurances. 
Such legislation should include criminal penalties for fail
ure to comply.

We have given serious consideration to the pro
posals contained both in S. 305 and in the Bill now before 

this Subcommittee, H.R. 3815, that the act of improper pay

ment itself be made a U.S. crime. The "foreign payments" 
problem is a serious disease with obvious moral implica
tions and we recognize it requires strong medicine. We have 

nevertheless come to the conclusion that the criminalization

approach (one which appears on the label to be indeed strong
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medicine and has great appeal) should not be adopted. In 
rejecting the criminal approach, we do not do so because we 
have any reluctance to restrain an immoral course of conduct 
through criminal sanctions. Our point is that in this case 
we believe that the criminal sanctions proposed will not 
provide the strong medicine needed. Moreover, we feel that 
the enactment of the criminal bill will be counter produc
tive and create serious problems for the United States in 
the conduct of its foreign relations and its foreign commerce

In our view a criminal provision will not be 
effective to deter any person who is determined to make 
improper payments. Such a law would be unusually difficult 
to enforce and convictions would be few and far between.
Thus any in terrorem effect of the law created at its en
actment will soon be lost. A law deters not by words but 
by the perception of those intended to be deterred that 
it sends people to jail. Few convictions also would mean 
that the bite of the law would affect only a few, if any, 
allowing most to go free.

There are many additional reasons why the law 
will be difficult to enforce. Here are a few examples.

At best, bribery cases are difficult to pros
ecute. They require proof of intent (scienter) and con
victions are rare even in cases where all the alleged 
acts take place in the U.S. Where the actual payment is
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outside the U.S., where there is a foreign payee and, 

where much other vital evidence may be beyond the reach 
of the prosecutor's subpoena, or his grant of immunity 
for voluntary testimony, the difficulty of proof is geo- 

« metrically increased. To put it in a slightly different
way, cooperation with U.S. prosecutors by the government 
and police officials of the countries of the allegedly 
unlawful payment will often be unenthusiastic.

Payments made through agents or other inter
mediaries present additional hurdles to be surmounted. 

Moreover, these kinds of payments made through local agents 
and not known to the corporation’s management raise the 
serious question of whether an agent's intent to bribe, 

even if proved, can be imputed to the corporate officers 
so as to make them guilty of a crime.

Considerable effort by many dedicated people has 
been expended in an effort to define with precision the 
kinds of payments that should be proscribed. There has 
been little agreement except that the question is complex. 

The SEC itself has been unwilling or unable to do so. The 
• dilemmas and subissues are many. For example, what should

be done with payments which have been extorted? Is extor- 

tion a defense? How and where do you draw the line, or 

should you, between "bribes" and "facilitating payments?"
A U.S. prosecutor who attempts to obtain a conviction under

91-391 0  - 77 - 10
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a statute that has only a broad general definition of the 
payments outlawed will have an unenviable job.

One of the critical criteria of the crime under 
HR 3815, is the constitutionally essential use of a "means 
or instrumentality of interstate commerce." Therefore an 
additional problem of enforceability, or perhaps better of 
effectiveness, inherent in HR 3815, is this jurisdictional 
aspect. It is a problem because multinational corporations 
inevitably have foreign subsidiaries with varying degrees 
of autonomy who may make such payments without any involve
ment in interstate commerce. To attempt to deal with this 
problem by giving the law a true extraterritorial effect 
and applying it to foreign nationals would present major 
problems for U.S. foreign policy, as discussed by other 
witnesses and recognized in the Committee mark up of the 
Senate bill.

It is our belief that the criminal statute 
before the Committee and indeed any criminal statute that 
might be designed to end these improper payments will operate 
haphazardly and be full of holes, since the transactions 
covered are outside the United States. The result, then, 
could be that the designing criminal can avail himself of 
the holes and avoid the statute, while occasionaly the inno
cent and unknowing American businessman will find himself 
suddenly committed as a felon.
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Beyond the problem of the effectiveness of the law, 
the criminal approach presents other difficulties. One just 
mentioned, of course, is its extraterritorial effect.

If the U.S. unilaterally proscribes all overseas 
payments without comparable action by other industrial coun
tries, American companies and their workers will be put at 

a competitive disadvantage in foreign markets. Our group 
believes that this risk is real and that therefore there 
must be an international solution to the problem. A unilateral 
criminal approach in the United States does not lend itself to 

an international accord on this subject. Responsible busi
nessmen and their professional advisors who desire to see 
this evil eliminated want to have any final international 

solution one which is clearly enforceable and does not result 
in unfair competitive advantage to the corporations in any 
country. Such a solution requires the cooperation of other 

industrial countries, their concurrence and action. It is 
our view that a unilateral criminal approach in the United 
States would deter rather than encourage such cooperation.

There are indications, however, that a disclosure system 
would be welcomed by or at least acceptable to the inter
national community.

Presumably such powers as the SEC now has to re

quire disclosure of foreign payments by registered corpo
rations will continue. If the Congress passes a law
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criminalizing the act of payment, every request by the SEC 
for information on that subject will amount to a criminal 
investigation with all attendant delays, problems and per
sonal risks. It could well bring any voluntary disclosures 
to an abrupt halt. It quite probably will lead employees 
being investigated to invoke their constitutional rights 
to remain silent and, this in time, will seriously obstruct 
future efforts of American corporations to police the poli
cies against such payments which their boards of directors 
have adopted.

For these reasons, we feel that the Congress should 
not pass a law which makes the overseas payment a substantive 
criminal offense under U.S. law. We recommend the disclosure 
approach, criminally enforced, as being the more effective 
therapy and the one that has fewer negative side effects.

We submit, then, the following as the major points 
for any "foreign payments" program:

1. It is essential to establish without delay procedures 
which will eliminate improper payments by U.S. firms 
to foreign officials designed improperly to influence 
their official actions. This action should be taken 
not solely for the reason that the payments are im
moral, but also because of their adverse effect on 
vital interests of the United States.
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2. The experience of the last three years has revealed 
that a requirement for generic reporting of illegal 
payments overseas has tapped a sense of corporate 
responsibility, both in tthe top management of U.S. 

corporations and in their outside directors (audit 
committees), that appears to have all but eliminated

e  improper payments to foreign officials.

Data gathered by the Ad Hoc Study Group support these 
conclusions. These data also support the conclusion 
that having adopted policy codes against such payments, 
management and directors have set up controls within 

their corporations to assure compliance with the 
policy and have strictly enforced the policy.

3. Such procedures:

(a) Should be established by legislation;
(b) Should contain a clear statement that "improper 

payments" to foreign government officials are 
contrary to national policy. This must include 
a careful definition of an improper payment (to 

the extent possible) as being one made to per
suade a foreign official to exceed his authority

• or fail to exercise his responsibility— in other
words, a "bribe" whether or not contrary to the 
law of the country where made. So-called facili-
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tating payments made to persuade an official to 
carry out his bounden duty should not be con
sidered as improper but should (above a stated 
amount) be reported as part of any disclosure
program; *

(c) Must be capable of ready and effective enforce
ment; a

(d) Must avoid to the extent possible an adverse 
effect on U.S. interests, such as foreign 
relations, fiscal policies and the flow of 
foreign commerce;

(e) Since U.S. corporations must compete in 
foreign markets with corporations of other 
industrial nations, such as those of 
Western Europe and Japan, there must be
an international solution and thus any 
procedure must be amenable to adoption and 
comparable enforcement by other govern
ments with respect to the conduct of their 
firms overseas;

(f) Must recognize the absolute necessity to 
work through local agents in the conduct
of business overseas as a standard and •
normal procedure since:
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(i) In certain foreign countries the 
use of such agents is required by 
law or regulation;

(ii) Medium and small U.S. businesses, 
and even large corporations, cannot 
carry the cost of a branch or office 
abroad staffed by its U.S. personnel;

(g) Must assure that U.S. corporations utilizing 
agents overseas will establish proper effective 
internal procedures to so see to it that their 
actions are consistent with the Company's 
policy against improper payments to foreign
officials.

(h) Should provide for "generic reporting" (total
amounts without identification of country or 

payee) by U.S. corporations and their U.S. or 
foreign subsidiaries where there is over 50% 

stock ownership of: :
(i) All payments above a stated minimum 

made by them to foreign officials;

and
(ii) All payments of commissions or of similar 

nature to agents or other intermediaries
overseas.



The report should be made by all U.S. corpo
rations, public and private, not just those 
subject to the jurisdiction of the SEC.
Reports should be filed with an appropriate 
agency of the government and made public.

(i) There must be reasonable assurances that 
payments to foreign officials and agents 
will be properly reflected on the books of 
the corporation.

(j) When a corporation acquires a company the 
acquiring corporation shall be required 
within a reasonable period of time to 
regularize the application of the above 
standards to the acquired corporation.

(k) Should include criminal penalties for in
tentional violation of reporting and 
accountability provisions of the legis
lation.

Energetic efforts should be pursued to seek and arrive 
at bilateral (or rnultilaterial, if feasible) agreements 
with the Governments of Western Europe and Japan re
quiring their establishment of a similar system of 
generic reporting for corporations organized in each 
of such countries. Such bilateral or multilateral
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agreements should provide a procedure whereby the 

Government of one signatory can bring to the attention 

of a second signatory a possible violation of the 

corporation within the jurisdiction of such other

• Government in order that competition among corpora

tions organized in the jurisdictions of the signatory 

governments may be carried out without the use of 

illegal payments to gain competitive advantage. Means 

must be found and incorporated into such agreements 

for assuring imposition of sanctions by foreign 

governments on their corporations who fail properly 

to disclose in accordance with the international 

disclosure program.

5. Criminal sanctions can and should be applied for 

failure properly to comply with the disclosure 

requirements.

In conclusion, I urge that this Committee, which

I realize has already spent considerable time on this whole 

question, nevertheless carefully review the wisdom of ap-

• proving HR 3815 in its present form. I particularly urge 

that you give the most careful consideration as to whether

w the criminal provisions will really do the job that so des

perately needs to be done. You should carefully consider 

a disclosure program to see if that indeed is not the 

most effective course to follow.
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In considering this whole matter, I would also 
urge that your Committee seek the testimony of men and women 
who have had substantial experience as employees, corporate 
managers, lawyers and accountants working overseas or in 
the U.S. import or export trade so vital to our national *

economy. A fruitful source of information would be the 
Chairmen of the Audit Committees of the Boards of Directors 
of multinational corporations.

I greatly appreciate the opportunity to appear 
here today and your courtesy in hearing me. Needless to 
say, if you feel there is anything further our group can 
do to be of help, we shall be delighted to do so.

Mr. Eckhardt. Mr. Schell, do you propose any  par ticu lar sta tu
tory  language with respect to disclosure?

Mr. Schell. My writ ten stateme nt does, sir. We have given you a 
number of points for an overall program to stop this practice. We 
propose a generic form of disclosure of all payments, including  
grease payments.

Mr. Eckhardt. What would be the penalty for fa ilure to disclose?
Mr. Schell. A criminal penalty.
Mr. Eckhardt. In what amount?
Mr. Schell. Sir, I would have to leave that  up to the  bet ter  

judgment of the  Congress. I would make it just as high as you 
possibly can go.

Mr. Eckhardt. What do you do about the  problem that  Mr. von •
Mehren raised with us of proof of the  fact which occurred overseas?
How does the company accused of fa ilure to disclose get access to 
witnesses respecting the  alleged act which the SEC or the Just ice 
Departm ent accuses him of? Don’t you have the  same problem ♦
the re that  you have had in other  instances?

Mr. Schell. No, Mr. Chairman. I think it is a ma tter  of degree.
To prove a  crime, you have  a far higher degree of necessary proof to 
go to the ju ry and get a conviction. Where you have  a mult inational  
corpora tion based in this  country with even foreign subsidiaries, the 
disclosure sta tut e would place upon the management of that corpo
ration the direct obligation to disclose all payments of tha t family of
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companies. The enforcement and the  obtain ing of evidence with 
respect to those payments is an easie r ma tter under those contexts  
we believe tha n it is in a criminal case.

I would like to make one more point, Mr. Chairman.
Mr. Eckhardt. Let’s get this  sett led first. Say Acme Company 

does what  I described a moment ago. It is selling insecticides in 
Egypt and it engages in paying to some official of the  Egyptian  
Government some sum of money for the  purpose of getting that  
official of the  government to influence the  purchase by the proper 
author ity of Egypt of this par ticula r insecticide. But it does not 
engage in anything else.

Rather let ’s put it this  way: Let’s assume  this  is alleged but we 
don’t know that  it existed. The company says it did not exist. They 
say in fact they  followed the  ordinary  routines the re and they did 
not pay any money, the official did not pay any money, the act did 
not occur and therefore we didn ’t disclose it. But the  Just ice 
Department contends that  it  did occur. I t not having been  disclosed, 
it trigge rs the penalty.

Now how is the Acme Company going to get access to witnesses in 
Egypt that  will bring  in defensive testim ony to testimony brought 
in by the Jus tice  D epartm ent? How is it going to get process? Don’t 
you have exactly the  same problem th at  you would have now?

Mr. Schell. The Acme Company has very ready access to th e files 
and records of its subsidiary  companies abroad.

Mr. Eckhardt. All r ight, I agree. But tha t, it seems to me, rebuts 
Mr. von Mehren’s stateme nt th at  this  should not be an illegality 
because of the  difficulty of gett ing process against witnesses. It 
seems to me you have the question of process against witnesses in 
both cases.

Mr. Schell. The experience with  disclosure over the  past  3 years  
has indicated that  the question of the  making of payments at all 
levels of corporations has not only been forbidden in 96 percent of 
the  cases for corporations, but  it is receiving the  most carefu l 
scrutiny of audit committees  of outside directors, of top manage
ment and of outside auditors. Controls are  being put  in place in 
corporat ions that  requi re th at  transaction s be reported .

Now, it is perfectly possible t ha t a paym ent could be made and 
never  detected. But in my own experience, I know of jus t such 
payments that  were made following the inst itut ion of a policy and  it  
was detected as a resu lt of th e controls  put  in place and the  men 
were fired. So there is great reliance.

Mr. Eckhardt. It may be tru e th at  we don’t need any law. Maybe 
we shouldn’t do anything. What I am asking you is this  simple 
question: If you are  going to make it illegal not to disclose a 
payment abroad and if the contention is tha t no such paym ent was 
made, you have the  same problem with respect to obtaining evi
dence in defense of your position that  no such paym ent was made 
as you have in the  case where we make it illegal to make the  
paym ent itself.

Mr. Schell. I have taken a lot of time and I know Mr. von 
Mehren  is eager  to answer. I will come back to that  because I can 
answer it.
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Mr. von Mehren. Let me jus t say a word on it and then I would 
like to ask Mr. Kennedy to expand a littl e bit.

There is a distinct difference between the type of proof th at  would 
be required. Unde r your proposed bill, you have to prove the 
corrupt nat ure  of the  payment. You have to prove a sta te of mind.

Under  the  disclosure approach what  we are saying, wha t the  ad 
hoc committee of the city bar  said, was that  you have to repo rt all 
payments made directly or indirectly  to government officials and if 
you don’t report them, then you will be subject to prosecution for 
failure to report.

There all the  prosecution has to prove is the fact that  a  payment 
was made and the failure to report it. There is no problem as  to the  •
sta te of mind.

Now it is a far simpler ma tter  both from the  point of view of the  
prosecution to establi sh such a crime and for the  defendant to get 
the  evidence and defend against the prosecution in that  situation. •
Nobody can guarantee to anyone that  all of these  payments will be 
stopped by any approach.

All that  we say in the ad hoc committee of the city ba r is th at  the 
disclosure approach coupled with a criminal penalty for failure to 
keep the proper records and to make the  disclosure will be more 
effective tha n making  it a crime to make the  payment itself.

I t ried to bring that  out in terms  of the  bill of this  subcommittee  
because eith er everybody is going to avoid the  reach of your bill 
simply because the  inst rumenta lities of inte rstate  commerce won’t 
be used or the problems of proof are  going to be such that  a lthough 
you may have many indictments, you are  likely to get very few 
convictions, in my judgment.

Mr. Kennedy. I would like to reenforce  the  points Mr. von 
Mehren made.

The crime you define  in a report ing and disclosure provision is a 
much s impler crime with fewer elem ents of proof. I f you are looking 
at  it from the point of view of a  U.S. Attorney who has been given 
the  facts and has to frame an indic tment and develop his case, the 
crime in a disclosure provision is a simple one, namely, that  a 
payment was made directly or indirec tly for the  purpose of influ
encing a foreign government action.

Mr. Eckhardt. I have a question at  this  point:
Mr. Kennedy. If I could pursue it, the  crime is the failure to »

repo rt and the related crime is the failu re to keep a record. You 
don’t have to prove a corrupt motive.

Mr. Eckhardt. Now jus t a  moment. May I a sk you this: I tho ught  
you said a moment ago th at  it was a failu re to repor t a payment for *
the  purpose of influencing an action of ano ther government?

Mr. Kennedy. Yes, but -----
Mr. Eckhardt. But don’t you have the  quest ion of whether or  not 

the  payment was for the  purpose of influencing the govenment or 
was simply to facil itate a process of the action involved? And don’t 
you have th e same fact question involved the re that  we have in th is 
statute?

Mr. Kennedy. No. I submit, sir, that  w hat you have done in H.R.
3815 is track the  conventional bribery language—and if you are 
going to go the  route  you are going, this  is proper to do—of a
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corrupt motive. You never reach the  question of motivat ion or 
corruption or subjective intent or sta te of mind in a reporting  or 
disclosure statute.

Mr. Eckhardt. I disagree with that  because you have to decide 
whether or not the  payment was an innocent payment or a pay
ment merely to entertain  or to put  the  person in a good stat e of 
mind with respect to whether or not he would f acilitate the corpora
tion’s business or whether it was paid for the  purpose of inducing 
him to influence a foreign government. It seems to me you come 
back righ t to the  same question: Wha t was the  payment?

Mr. Kennedy. Could I take  it in a very concrete context?
In a very concrete context, let ’s suppose an agent is retained 

abroad to assist a  company in ob taining a  large order from a foreign 
government agency which happens to be runn ing one or another  
economic activity.

What would be involved in proof that  that  was an improper  
payment within the  meaning of your bill? You would have to prove 
that  the principal, the reta ining company in the  United  States, had 
retained the  a gent  with knowledge t ha t the  agent  was going to pass 
on some of the  commission to a  government  official for the purpose 
of influencing that  government official’s action.

In a disclosure statute,  wha t you would require is simply that 
where agents were retained for the  purpose of re presenting a U.S. 
principal in connection with th at  transact ion,  that  fact would be 
subject to a generic disclosure. You would not have to prove knowl
edge of th e way the money was going to be u tilized by the agent or 
the  purpose or inten t.

In a  disclosure sta tute where you had a recordkeeping implemen
tation, you would simply requ ire that  records show th at  an agent 
was retained for this  purpose.

Now, in other words, you reach, through the reporting  and 
disclosure mechanism, a number of tra nsac tions with potential for 
abuse and if the re is an intent  to use these transact ions  in an 
improper way, the  repor ting and disclosure mechanism and the 
recordkeeping mechanism is a discipline on tha t and a much easie r 
discipline to enforce.

Mr. Eckhardt. Let me pose an equally  positive question.
Now suppose Orville Ferguson is employed to repre sent  th e Jones  

Arms Company in Italy and suppose he has an expense accoun t and  
the  company pays him an expense account  for ordin ary use over 
and above what he would have to expend in the  United States. 
After  all, he is l iving in Rome and  the  costs run  high. He is called 
upon to give some degree of accounting for his  expense account, but 
it is ordinarily in the  nature  of a per diem when he is engaged in 
further ing th e sale of a parti cular item that  th e company is selling.

The Jones  Arms Company report th at  it has paid him such an 
expense account and it contend that  that  is all it knew about the  
mat ter; th at  sure, it was $250 a day when he was engaged in this 
par ticu lar type of operation, but  t ha t this  was reasonable. After  all, 
a person working for t ha t company in Rome amongst high officials 
in Rome was called upon to live like those high officials and this 
was perfectly  reasonable. But in fact, Orville Ferguson  used the  
expense account to lavishly enter tain an official of the  Ital ian
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Government who in turn  influenced othe r officials o r at least that 
is w hat the Just ice Department alleges. There is a question of fact 
there. Was he merely paid the  expense account  and did he merely 
live like the Romans lived or did he in fact use the  $250 cor ruptly  to 
influence the Ital ian Government to purchase the  par ticu lar  item 
that  his company was selling?

Now it  seems to me t ha t the  question of wh ethe r the  report was 
proper or improper and whe ther  the company violated or did not 
violate the  reporting requirement rest in that  case on precisely the 
same basis tha t the question would rest  as to  wh ether he engaged in 
illegal activity in Rome while he was there. In order for the 
company to prove that  the report ing was proper and adequate, it 
must prove that  Orville Ferguson in fact mere ly used the money for 
his own living expenses and did not use it for the  purpose of 
influencing an official of the  Italian Government. Now don’t you 
have a question of fact that  has to be proved in order to defend 
against an allegation that  the re was a false reporting  involved in 
that  case?

Mr. Kennedy. I would not thin k so, sir.
Mr. Schell. I would like to speak to this, also.
Mr. Kennedy. All right,  let me respond to this.
In your Roman case, if you take  the  context of H.R. 3815, you 

have to show knowledge of the  person reta inin g the  agent, as I 
would read the  bill, that  the  agent intends to use some money 
tran smitted to him for a  corrupt purpose and also you are going to 
have to meet the  other elements of proof defined in your bill. You 
can frame a repor ting and disclosure r equirem ent and it depends on 
how you frame it.

Mr. Eckhardt. I wish you would frame it and let me have it so 
we can decide what  it would require.

Mr. Kennedy. You can frame a reporting and disclosure require
ment which says t ha t—assuming no impropriety at  a ll—which says 
that  where agents  are  reta ined  and paid large commissions you 
have to make a disclosure. It is in that area that  you have all the 
sensitive problems.

Mr. Eckhardt. Would the reporting of the  $250 expense account 
satisfy the repor ting sta tute no matter  how the  $250 per day was 
used? Would the mere reporting  that the  company expended $250 
per day in connection with Orville Ferguson’s expense costs, would 
th at  satisfy the  repor ting requirement even if he used the $250 a 
day for the purpose of influencing an official of th e Itali an Govern
ment to exercise influence on the purchasing agen t of Ita ly to buy 
the  company’s product?

Mr. Kennedy. It depends on how you frame it.
Mr. Eckhardt. If you frame i t in that  way, the re is no penal ty at 

all because all the company has to do is account for the amount of 
money spent  overseas and regardless of how it  is used ultimately—

Mr. Kennedy. The framing of the hypothetical in the $250 a  day, 
the  real ity of the case is that  the sensitive arrangemen ts are  where 
the  fees are in the  hundreds of thousands of dollars.

Mr. Eckhardt. All right,  let ’s make it in that  a rea. If you report 
the  amount of payments was necessary for promotional activities,
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does that  satisfy the requ irem ents  of the  reporting  statute?  No 
ma tte r how the  money was in fact spent?

Mr. Kennedy. Yes, because if the re was no knowledge of an abuse 
of th at,  yes, i t would. It depends on whe ther  the re is knowledge of 
the  way in which the  money would be paid.

Mr. Eckhardt. So even if the  company falsely and knowingly 
repor ts $100,000 or $500,000 was spen t within a period of 3 months 
and goes into great detail of how that  was used for promotional 
purposes and all of this  detail is false, never theless this  would 
satisfy the repor ting requirement?

Mr. Kennedy. No, sir, I did not suggest that . I f there is knowledge 
that  the  payments are passed on, that  would have to be reported.

Mr. Eckhardt. Then if it is not repor ted and the  company says 
that  these were innocent expenditures for th e purpose of promoting 
the  product, don’t you face then the  question that  I was mentioning 
before; Is the  company telling the  tru th?  Were the  funds used for 
honest, permissible  promotional purposes or were they  used as a 
bribe?

Mr. Kennedy. You would have to show only a knowledge that 
some of the money would be passed on. You would not have to show 
corrupt motive. You would not have to show some of the  other  
requirements  that  are in the  statute.

Mr. Eckhardt. You may be suggesting a good method. As a 
ma tte r of fact, it could be pre tty  st ric t if  we followed th at  line. But I 
thin k we get closer and closer to the  provisions of t he bill except 
that  we might change the  bill from a criminal penalty to a civil 
fine.

Mr. von Mehren. I might say that  we have described at pages 16 
and 17 of the  report of the  ad hoc committee the  outline of a 
disclosure system. One of the  funda mental aspects of that  ou tline is 
that  you have to report paym ent not on the basis of the  purpose for 
which the  payment is made but ra ther  on the  basis of wheth er or 
not it goes directly or indirectly to a governmental official.

Then we have a separate tre atm ent of the  payments made to 
agents. Those have to be reported if they meet cert ain tests, again 
irrespective on what the intent was.

Mr. Schell. Mr. Chairm an, may I speak to tha t, I hope not to 
fur the r confuse the  situat ion.

On page 13 of my sta tem ent  is t he suggestion of our group. It is 
very simple. It is this: All payments made to foreign officals, all 
payments made to agents  mus t be reported, irrespective of what  
they  are intended for or how they  are  used. The purpose is to get 
the  aggrega te amounts or such payments up through the corpora
tion and out to the public. We make no suggestion for differenti
ation between grease payments and bribes.

I do make this  difference myself as a m atter of philosophy, bu t we 
feel that  the important thing is to bring this  inform ation up 
through the  corporat ion and having  done so, it is our view—and I 
have facts here I thin k to demonst rate th at—that  the  American 
corporat ion is so oriented  and so organized and so contro lled today 
that  that  such informat ion will be very meaningful.

As a direc tor of a corporation, if I see a figure on agent’s 
payments or on payments to officials, I am not going to just say,
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well, th at is a dandy figure. I am going to  get in there and see wh at 
they  are. Audit committees are going to get in there and see what 
they  are, as are  outside auditors.

If ther e is one thing today tha t is changed, it is this: For many 
years audit committees of boards blanched when they heard the  
word ‘defalcation’. The slightest amount of money that  was taken 
out of the  t ill was pursued. Today th at same att itude is taken with 
regard to these kinds of payments . So it is a  very simple situation.

You are quite righ t when you say that  money could have been 
used to bribe the  daylights  out of anybody. W hat we are interested  
in is getting the  fact of the  payment surfaced and have a very 
severe penal ty for failure to do that .

Mr. Eckhardt. But the  thing  that I am gett ing at is that  a 
payment may have been made to an official or an employee of the 
company overseas which was known to be intended to be expended 
by him illegally.

Mr. Schell. Tha t is right.
Mr. Eckhardt. Now the  question I am gett ing at is this: Is the 

company required to report all expenditures overseas even if the  
expenditures overseas go to its own employees or must  it only 
repo rt under your repor ting requirements  that  which it alleges 
have gone to officials of the  foreign government? The thing is t ha t 
you come r ight  back to the  question of where the  money actua lly 
ended up. If the  only requirement is to repo rt expenditures to an 
employee of the  foreign government, the  question arises whether or 
not those payments were made to the foreign government ultima tly. 
It seems to me you have the  same question of proof. Now you may 
be right. All of you may be righ t tha t the  reporting type of proposal 
is bett er tha n the  criminal type of approach. The only thing I am 
urging  to you is that  your argum ents concern ing the difficulty of 
proof exist in both cases because in the  case th at  you describe, the  
difficulty of proof arises in where the  payments ultim ately  lodge.

Mr. Schell. No, sir.
Mr. Eckhardt. The thin g about it is the company says we didn’t 

pay anything to th e Italian officials. We don’t know what  happened 
to it afte r Orville Ferguson got it. The Just ice  Department says, 
“Yes, you did and you violated the  reporting  sta tut e because you 
knew Orville Ferguson was called upon to give that  money to the 
official of the foreign government.

Mr. Schell. Tha t name, Orville, caught me up a littl e short.
Mr. Eckhardt. Tha t is your first name, I am sorry.
Mr. Schell. It is a name often used in the  dime novels to 

characterize dasta rdly men.
Mr. Eckhardt. From now on I will use Chauncey.
Mr. Schell. The simplicity and possibly oversimplic ity of this 

system, and I thin k Mr. Kennedy put it very clearly, is that you 
don’t have to prove inten tion or where the  money went ultimately. 
You have only to show that  the money went to a foreign official.

Now, if the  president of a corporation  puts a lot of cash in his 
pocket and takes  it to Italy  and slips it to the  manager of that 
company and that  manager  of tha t company then gives it to the 
foreign official th ere  has to be some record back home of th at  one. 
That is for sure. Because even a president doesn’t get the money 
without a voucher.
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But if an inte rnat iona l manager sends some money to a fellow to 
do ostensibly legitimate things,  and I th ink  th is is your case, and  he 
then pays it  to a  government  official and denies it, of course you a re 
not going to pick th at up unless you have proper controls with in the 
company to see where that  kind of money went.

I thi nk what  I am saying, and I am not an accountant,  is that  to a  
tremendous exte nt controls are  being put  in place today to have 
transactions say what  they are  and not call them things that  they 
are not. And t ha t gets, of course, into this bill as in the  Senate, the 
Proxmire bill, but  that  is not in your bill today. I happen to feel 
that  the  so-called accountability requirements  those ought to be in 
regulations, but the  burden  of my point is m erely to surface  to the 
fullest  exte nt humanly possible.

The facts and t he experience of the last  3 years has demonstrat ed 
how well disclosure has worked. Our group has done a study of 85 
corporat ions all over the country.  We have found in every one a 
policy sta tem ent  outlawing improper payments has been adopted, 
some as Dr. Gordon said, min imal, some complete in thei r 
prohibitions.

I have copies of 26 stateme nts here  that  I should like to leave 
with you, if I may. The evidence collected by the  accounting 
members of our group, they have gone a ll over the count ry to their 
engagement  par tne rs shows t ha t these  policies a re being enforced.

Mr. Eckhardt. May I ask you at this  point, do you purp ort to 
represen t accountants here as well as attorneys?

Mr. Schell. I represen t a group of people, fellows who have 
gotten together on a pro bono basis. We happen to be accountants 
and lawyers and are  pooling our experience because we feel this is a 
serious question, and we wa nt to see it stopped, and we would like 
to see the  best possible method used. We come to you and urge 
legislation to require disclosure intention or urge reporting.

Mr. Eckhardt. You, unlike Mr. von Mehren, are  not  represent ing 
any official group of lawyers or accountan ts but  only those you list 
on your list you supplied us?

Mr. Schell. Exactly. And we represent no one as a group. We 
have no affiliation. As my stat ement  says we represent only our 
own sense of our professional responsibili ties. Mr. von Mehren  is a 
member of our group.

Mr. Eckhardt. Let me ask you ano ther question about  your 
proposed reporting requirements and I have some difficulty because 
I don’t have the specific sta tut e before me that  you may propose.

Mr. Schell. Yes, I realize tha t.
Mr. Eckhardt. Let us suppose that  the re are  two violations  of 

reporting requirements. In the one case, the  Acme Company did, in 
fact, provide certain expense allowances to its repre senta tive,  Mr. 
Chauncey Ferguson, and indeed it knew that  those moneys were 
going to be used in par t for entertain ing  some official in Italy, a 
person whose duties  were total ly clerical. The moneys were to be 
used in the  sense of th e mordida, that  is to encourage him in the 
nat ure  of a tip to permi t the processing of the  Acme Company 
contracts in the man ner in which they ought to be processed and in 
the  man ner in which they were processed for all othe r companies. 
However, t he company probably was guilty of a technical violation

91-3 91  0  - 77  -  11
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because it did, in fact, know th at  these moneys customarily went in 
small quantity  for enterta inm ent  and it did not disclose that  fact 
other than that this money was expended for the  purposes of 
additional cost of living for Ferguson in Rome, Italy.

Now let us suppose ano ther  company, which we will call it the 
Jones Ammunition Company, did a much worse thing.  It actual ly 
expended very large sums of money and failed to account for them 
when they were, in fact, paid for bribes for that  company to buy the 
ammunition  of the  Jones Company rather tha n the  ammunition 
provided by the Japanese  or the  Germans. It was not engaged in a 
mordida at all. It was engaged in an atte mp t to get the Italian 
official to use his influence to purchase from this  company even 
though  a t a higher price and to the disadvantage of his government.

Both companies have been guilty of a failu re to repo rt that  such 
funds were paid. I assume from the man ner  in which you describe 
the sta tute that  since the  question of culpability is not to be 
considered, the Acme Company and the  Jones  Company would be 
subject to exactly the  same thing?

Mr. Schell. Yes, sir. This is where perhaps we depa rt from the 
association.

Mr. von Mehren. Not at all.
Mr. Eckhardt. Mr. von M ehren agrees, and I th ink  the answer  is 

logical from the  standpoint of the basis of your contention.
Mr. von Mehren. I was going to add, the  second company, 

however, is going to get hit  with a lot of other problems once these 
facts surface. They are  going to have probably the  IRS af ter  them, 
the  SEC, et cetera. So even though the  penalty , for the failure to 
make the required disclosure under  the  system that  we would 
propose may be the  same the total impact is different; and, of 
course, the judge always has some discretion as far as the  fine or 
whatever o ther  pun ishment may be imposed. In the  second case, the  
tota l consequences are  obviously going to be far more severe for th e 
second corporation tha n for the first corporation.

Mr. Schell. I thin k Mr. von Mehren has made one of my points 
for me, too, and that  is the  surfacing of the  information. The 
controls within a corporat ion today, in my view, would make it, 
except for the  most dreadful backslider, almost impossible for large 
sums of money to go to an official of the  Ital ian Government 
without being identified.

We place great reliance  on tha t, Mr. Chairman. I have to say 
tha t. I thin k the  data  of the experience of the reaction  and action 
by outside d irectors over th e past 3 years  supports  that , and that  is 
one of the  keystones of the  proposal that  my group makes.

Mr. Eckhardt. Now, I want  to go into a line of questions and I 
wan t to predicate it by saying I, myself, have been actively engaged 
in the practice of law before I went to Congress. I am one of those 
who believes everyone is entitled to representation  and that  there 
should be no necessary opprobrium to any person who represents a 
client.

I want  to make that  clear  from the beginning. However, I thin k 
from the standpoint of t he very disclosure principles  you describe 
here, the inte rest  of any person appearing  before a committee is 
also something that  should be disclosed. I understand that  you, Mr.
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von Mehren, appear here for what do you call it, the  Association of 
the  Bar of the  City of New York?

Mr. von Mehren. The ad hoc committee of that  association. 
Mr. Eckhardt. And Mr. Schell is here  represent ing a specific 

committee, members of which he has listed, and you, Mr. von 
Mehren, are a member of it. I also understand that  lawyers fre
quent ly leave t he ir client at the  door, but  th eir  clients are  ordinari
ly at the  door when they come out. I do think it is importa nt to 
know who one’s clients are  in cases of testifying before these  
committees. Frankly, I expect par tisanship before th is committee.  I 
have always seen it on both sides and the re is nothing t ha t I suggest 
here  tha t would indicate that  having  a  p arti san  inte rest  o r pos ition 
is necessarily bad. But both of you do repre sent  clients or do have 
interests involving persons who have made disclosures with respect 
to payments that  might be improper, do you not?

Mr. von Mehren. You are  talk ing about my law firm, or me, 
myself?

Mr. Eckhardt. Eith er way.
Mr. von Mehren. Let me say as far as I am concerned personally, 

firs t that  I did not discuss with any clien t the  progress of the work 
of the ad hoc committee. I did not show a draft of the  report to any 
clien t-----

Mr. Eckhardt. I am really  not gett ing into tha t. Let me ask a 
specific question.

Mr. Kennedy, you are general counsel-----
Mr. Kennedy. No, sir; not general, jus t counsel.
Mr. Eckhardt. For Genera l Electric,  are  you not?
Mr. Kennedy. Yes.
Mr. Eckhardt. And, of course, they  disclosed $550,000 payment 

over a 3-year period which might be considered to have been 
improper payments?

Mr. Kennedy. Yes; this is, of course, an aggregate number for a 
large number of foreign subsidia ries and affiliates,  a large number 
of companies. My recollection is that  it was over a 4-year period. 
But I am not quite clear on tha t.

Mr. Eckhardt. Mr. Schell, you are  a director of Merck and 
Company.

Mr. Schell. Yes, Mr. C hairman. I have no reluctance w hatever in 
any disclosures you want to have me make.

Mr. Eckhardt. I would think you wouldn’t.
Mr. Schell. You spoke of part isanship , and that  took me back a 

little bit because I am certain you will thin k I am naive when I say 
this, but  I am not part isan  on this except to ge t the job done, and I 
think my record of public service in the  past will be ar out that  I do 
have feelings in this direction. I am direc tor of Merck an d Company 
and on the  committee that  did the investigation of the  payment 
once we found out about them. I am on the  board of direc tors of a 
company which, looking to the  future, has outlawed every single 
kind of payment, mordida, grease, whatever you want to call it.

Mr. Eckhardt. But they did have overseas payments they dis
closed of $3.7 million.

Mr. Schell. The figure is a very gross figure because, frankly, we 
leaned over backwards and as our aud it repo rt will show, threw
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everyth ing in there we possibly could. We did n’t w ant to have any 
possible erro r made. We erred on the  high side.

Mr. Eckhardt. I really  didn’t intend  to use the  term par tisan in 
that sense. I want you to fully u nder stand th at  if thi s committee  is 
to work out a means of solving problems, it has to have people 
before it who know about those problems and the  fact that  you do is certa inly no reflection on any of the  witnesses.

Mr. Schell. I am perfectly relaxed. My firm in New York has 
represented numerous corporations that  have had this  type of problem.

Mr. von Mehren. The same is tru e of my firm, too.
Mr. Schell. I am also former president of the Association of the  

Bar. I think that  I have been able, through my work on this Ad Hoc 
group, in the  course of which I have shined  up my pants and 
skinned off my nose, so to speak, and, at  my own expense to make a 
subs tantia l contribution. I have seen this  problem from the inside, 
and I have been a director who was shocked when he found the 
pervasive nature  of these overseas payments not only in my own 
company b ut in so many other  corporations . I consider it immoral, 
but I go way beyond ther e to the other really  terr ibly  adverse 
effects it has on world commerce and our relations with other nations.

It is these reasons th at  tha t prompted me and a few others to say 
this is a problem that  is going to come before the  Congress; thi s is a 
problem tha t has to be solved; perhaps men of goodwill in the  two 
professions who have deal t with it and mus t deal with it in the 
futu re—and when I listened to the  colloquy this  morning  on the 
question of when is a payment  and when is it not a grease payment , 
I am reminded of discussion in our own audi t committee  where we 
formulated our policy and decided tha t we would outlaw everything.

We had an experience  recently where some I thin k 10,000 vials of 
sterile  medicine were on the dock or airp ort  in some far eastern 
country. It had been customary to pay a few hundred dollars to get 
it in. It  wasn’t paid, and the minister of hea lth said, ‘Open them up for inspection.’

So it is tough. I might  also say t ha t I had a direct experience some 
years  ago in the Far East, where I was negot iating  a deal on behal f of a client. I was asked for a payment unde r the table and from 
under the  table  over to Switzerland. I refused. Whereupon the person with whom I was negotiat ing said, ‘Won’t you bring in Mr. 
So-and-so from Switzerland?’ He was our competitor with his hand on his billfold. We lost the business, and they  got it.

But you feel good about  those things when you do them. I don’t 
wan t to give the impression tha t I am perhaps the only one on our 
Ad Hoc Committee with this point of view. We all share it. My 
colleagues have taken time out from very busy lives and in a very 
dedicated way to try  and find a solution to this problem. We all  feel 
that  way or we would not have spen t the  time we did it.

Mr. Eckhardt. The subcommittee  very much apprec iates your 
testimony. I thin k it is always rat he r easy to define the very bad 
situa tion which may exist at any given time in this part icular area  
and what  would be the  ideal situa tion or very much bett er situa
tion. The real problem is how to the get from here  to ther e and that
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is what this  subcommittee  is t rying to determine. And that  is what 
your testimony indicates you are  concerned with.

Mr. Schell. I would be less tha n frank to say th at  as an 
individua l and speaking as a n individual, I would throw them  al l in 
jail.

Mr. Eckhardt. Maybe th at  is a good note to adjourn here  for 
lunch.

Mr. Schell. I jus t don’t t hin k the  proposed bill is going to work.
Mr. Eckhardt. The subcommittee is adjourned.
[Whereupon, at 2 p.m., the  subcommittee adjourned, subject to 

the  call of the  Chair.]
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UNLAWFUL CORPORATE PAYMENTS ACT OF 1977

THURSDAY, A PRIL 21,1 977

House of R epre sentatives,
Subcommittee on Consumer P rotection and F inan ce ,

Committee  on Interstate and  F oreign  Commer ce,
Washington, D.C.

The subcommittee met, pur sua nt to notice, at  9:30 a.m., in room 
2322, Rayburn House Office Building, Hon. Bob Eckhardt, chai r
man, presiding.

Mr. Eckhardt. The Subcommittee on Consumer Protec tion and 
Finance will resume its hearings.

Without objection, the Chair  wishes to place in the  record, as 
though  read, the  statements of Congressmen Joh n E. Moss of 
California, Michael J . Harring ton of Massachuset ts, and Stephen J. 
Solarz of New York.

[S ta temen ts of Con gressm en Jo hn  E. Moss, Micha el J. 
Harrington,  Stephen J. Solarz follow:]

STATEMENT OF HON. JOHN E. MOSS,  A REPRESENTATIV E IN 
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Moss. Mr. Chairman, memebers of the  Subcommittee on 
Consumer Protect ion and Finance; it is wi th pleasu re th at  I accept
ed your invita tion to tes tify on H.R. 3815, the “Unlawful Corporate  
Payments Act of 1977.” I welcome this  oppor tunity  to pres ent to 
this  subcommittee evidence and conclusions developed by the  Sub
committee on Oversight and Investigations which clearly call for 
legislation of this  type.

The need for this  legislation is no less today  th an i t was when the 
existence of illegal domestic campaign  contr ibutions was first 
brought to light by the Wate rgate  Special Prosecutor ’s office. It is 
not less today th an  it  was when I test ified before th is subcommittee 
last  September , on a bill simi lar to the  one unde r consideration 
today. At th at  time, I reported that  more than  200 corporations had 
disclosed illegal or questionable foreign or domestic payments to the 
Securities and Exchange Commission (SEC).

Today, that  number of companies making  such disclosures has 
reached over 300. At the  time of my testimony las t fall, the 
Commission had brough t 20 enforcement actions against firms 
making illegal or questionable payments. Today the  number of 
enforcement actions is 31.

(163)



164

A cessation of these revelations is not in sight. Obviously, a  large 
portion of corpora te America believed th at  compromising the credi
bility and the moral ity of the  corporation and its stockholders was 
well worth the risk of being caught. Perhaps this  is the reasonable 
course of action to take when detec tion only means a  $10,000 fine or 
more tha n likely an injunction again st fur ther ing the part icular 
action.

Though it would be naive to th ink that  passage of this legislation 
would br ing an end to unlawful corpora te payment, I must  believe 
that  faced with the  possibility of, depending on the severity  of the 
violation, a $1 million fine, a “let ’s take  a chance” atti tude would 
not be an attract ive  one to take. The thoughts of a corporate officer •
to authorize or acquiesce in an unlawful payment must  surely  be 
diminished  should he or she be faced with the  real possibility of a 
$10,000 fine and 5 years  of imprisonment.

I think it is important to address some of the concerns expressed •
about this piece of proposed legislation.

Even the  general purpose of thi s type of legislation—to prohibit 
the  br ibery of foreign officials—has been criticized. Many corporate 
officials claim that  to stop questionable payoffs would mean lost 
business to the company; that the company would be at  a  competi
tive disadvantage with exporting nations which continue  the  pay
ments  as if it were a way of business life.

This assumpt ion can not be made. A recen t survey conducted by 
the  Wall Street Jou rna l indicates that  these claims may have been 
unjustified. The 25 corporations  surveyed had each disclosed mak
ing large questionable payments abroad.

Of the 25 firms, four said the ir sales had not been affected by 
discont inuing the payments. Ten said the re was no significant loss 
or no perceived loss. Five said they were unable to tell and five 
declined to comment. One said it had left the  area  where it had 
found payoffs necessary. Surely, these firms would be eager to tell 
of the loss of business had it occurred. None had such tales.

However, to think  that  no loss of business would occur in every 
instance would be unreal istic. Can we allow this  to occur? Yes, if 
that  is the small price we must pay to return  morality to corporate 
practice. Yes, if that  is the small price we pay to show that  U.S. 
firms compete in terms of price, quality , and service and not in 
terms of the  size of a bribe. Real competition works. The vast •
majori ty of American  companies have operated successfully in 
foreign countr ies without the need to resort to bribery.

It is said that simple “grease paym ents” are often a necessity and 
should not be declared unlawful. Section 2 of H.R. 3815 attempts to <
achieve this in stat ing that  the term  ‘foreign official’, “does not 
include any employee of a foreign government or any departmen t, 
agency or inst rum entality thereof whose duties  are ministeria l or 
clerical.” I question the  reasoning behind this  exclusion; small 
payments may be necessary to persuade low-level governmental 
officials to perform functions or services which they are obligated to 
perform as part of the ir governmental responsibilities, but which 
they  may refuse or delay unless compensated. We have seen cases 
where the  payment of fees or commissions have reached staggering 
amounts, approx imately $3.8 million above cus tomary commissions
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in the  cast of ITT. We have also seen commission type payments 
merely being passed on to foreign officials.

I believe this issue warrants  the  careful consideration of this 
subcommittee. Regardless of you r conclusions as to the  lawfulness 
of these payments, I feel th at  if  they are  made, regardless of the size 
or purpose the  disclosure of thi s type of payment must be made to 
the  corpora tion’s shareholders and the  public. F urther , the Depart
ment  of State, on behalf of American stockholders, should use every 
effort to discourage the requ irem ent of such payments by nations 
where this practice  has become customary and prolonged.

Much of th e debate surrounding this  bill has focused on th e issue 
of where the responsibil ity for civil investigation and enforcement 
should lie for cases involving unlawful payments by issuers of 
registered securities.  I believe strongly that  the  responsibility 
should rest  with the Securities and Exchange Commission and not 
with the Department of Justice . I will explain  my rationale.

The SEC broke the ground  in efforts to detect  and prevent 
unlawful corpora te payments. For the  last  several years, the  Com
mission has been the major force among Federa l agencies taking 
steps to restore integrity in American corporations. The Depart
ment of Jus tice  does not  have such a record. The SEC has  learned 
much in this time period. Its expertise in this  area is second to 
none, nor has that  expert ise been challenged. The Division of 
Enforcement of t he SEC has gained a deserved reputat ion for its 
vigorous enforcement efforts. Tha t division is respected  by those 
subject to, or potentially subject to, its actions. Due to various 
repor ting requirements contained in the  securi ties laws, there al
ready exists within  the  Commission the  most complete and useful 
body of corporate financial  information, and information on other 
corpora te activities, which is in existence  in any one place. Regard
less of who is ultimately  given the  enforcement responsibilities 
unde r this  bill, that  information will remain with the  Commission. 
It would seem foolish indeed for ano ther body to compile the  same 
information.

Perhaps the most important reason why the  enforcement of thi s 
bill should be vested in SEC is the nature of the  Commission as an 
independent agency. In an area such as this  one, involving the  
relationships between this  country’s corporat ions and foreign na
tions, the potent ial influence which may be felt by an executive 
branch agency is obvious. Such influence, be it direct  or indirect,  
could easily resu lt in the  nonun iformity of prosecution depending 
upon the  foreign nation involved. The Securities and Exchange 
Commission has displayed in the  past that  it is less sensitive  to 
pressure or influence from outside forces, whether they be pol itical 
or economic. For these  reasons, I believe that  it is imperative that  
the  responsibility  to investigate and enforce violations of this bill be 
vested in the  SEC.

I would now like to address some area s which are not contained 
in H.R. 3815, but which I believe wa rrant the  atte ntio n of this 
subcommittee. These suggestions are based primarily  on the  study 
conducted by the  staff  of the  Subcommittee on Oversight and 
Investigat ions, entitled “SEC Voluntary Compliance Program on 
Corporate  Disclosure.” One of  the major findings of th at  study was
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that in the majority  of cases of illegal or questionable payments, 
there was a breakdown in the corporations’ inte rna l audi ting or 
accounting controls. In my test imony before this subcommittee last 
fall on H.R. 15481, I addressed many of these  problems and offered 
several recommendations for the ir cure. I stand by those recommen
dations  today. As you a re aware, Section 1 of H.R. 15481 would have 
required  a  corporation whose securities a re registe red with the  SEC 
to keep accurate books and records which fairly  reflect the  com
pany’s transactions and assets and to m aintain  a  system of inte rnal 
controls in accordance with management’s specific author izations.

This section is not provided for in H.R. 3815 because the  SEC has 
proposed regulations to require  the practices called for in Section 1 
of H.R. 15481. I supported tha t provision last  year, and I commend 
the  Commission for its initia tive to provide for such controls by a 
rulemaking proceeding. I bring th is to your a tten tion  only because I 
firmly believe in the importance of such a provision, and to ask  th at 
this Subcommittee, as will the Subcommittee on Oversight and 
Investigations, carefuly oversee the  implementa tion and enforce
ment  of the proposed regulations, in order to determine  whether 
statutory changes in this area  might  be necessary in the  future.

Another conclusion reached in our Subcommittee’s study on the 
SEC voluntary compliance program was that  there is often times a 
lack of uniformity in the nature, the  exten t, and the manner of 
disclosure required under the Securities Act of 1933 and Securities 
Exchange Act of 1934. This lack of uniformity is a resu lt prim arily  
of the fact that  there exists an inadequate  standard by which to 
judge whether an act or transaction  is “ma ter ial” and thereby m ust 
be disclosed. The Subcommittee recommended that  disclosure must, 
at  a minimum, include a detailed descript ion of the  nature  and 
purpose of th e payment, the amount, the  basis of it s illegali ty (or 
the  su rrounding facts which make it questionable), and the identity 
of all corporate  officials who participated or had knowledge of th e 
transac tions. Though H.R. 3815 does not address the  disclosure 
question, I believe tha t the Subcommittee in i ts consideration of the 
question of unlawful corpora te payments, might  wish to consider a 
specific delineation of what is a “ma ter ial” ac t or transact ion under 
the  securities  laws. This might well be done by specifying a  mone
tary amouont of a payment, above which a payment would be 
“ma terial” and must  be disclosed.

In closing, let me sta te that  this  bill has my support. I believe 
that  it is a measure long overdue as a means  to return  tru st in 
American corporation,  and instill accountability by those corpora
tions to the ir shareholde rs and the  public. Thank you for this 
oportunity  to shar e my views with you.

STATEMENT OF HON. MICHAEL J. HARRINGTON, A REPRESENTA
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS
Mr. Harrington. During the past few years, the  debate on global 

corpora te payments has tended to focus on one dominant aspect of 
the  controversy-bribery to gain specific business advantages . The 
virtual avalanche of revelations  demo nstra ting the scope and mag
nitude of internation al bribery understandably lent  a sense of
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immediacy to this par ticu lar problem above all other consider
ations. The disclosures which rocked and occasionally toppled gov
ernm ents  on three continents  contributed as well to the  American 
crisis of confidence and thereby undermined our own government 
and institu tions.  American political leaders rightly sensed th e p rior
ity attached to the  issue and actively set about  in search of a 
solution.

On the  topic of corporate bribery  to date, we have had hearings in 
the  Senate  and the  House, received recommendations by a Presi 
denti al Task Force, and witnessed investigations by at  leas t four 
agencies in the executive branch-the  Securitie s and Exchange Com
mission, the  Inte rnal Revenue Serivce, the Federal Trade  Commis
sion and the Department of Justice . The broad consensus in the 
Senate on this issue was reflected in the  passage last  year  of the 
Proxmire bill by a vote of 86-0. In the  House, a similar effort was 
initiated  but unfor tuna tely  time constr aints  prevented final passage 
of th e legislation, a bill which I had the  pleasure of supporting in 
testimony before this subcommittee.  Finally , t he Carter  ad ministra 
tion has voiced i ts s trong  suppor t of legislation  mandating criminal 
penalt ies for corpora te bribery.

Thus, in the afterm ath  of t he dismal record of American corpo
rat e misconduct overseas, H.R. 3815 is a commendable  signal of 
official American intole rance  of corporate wrongdoing abroad. It is 
a first  step towards resto ring a diminished public trus t.

Yet there remains ano ther aspect of the  corporate payments 
problem that  equally deserves our attention. Imagine the American 
sense of outrage if we were to discover tha t, for years, foreign 
corporations were regu larly  subsidizing our elections and making 
massive annual contr ibutions to our political partie s. Surely we 
would feel th at  the  American democratic process had been impaired  
and the outcome distorted .

We would feel tha t our system of governm ent had been tampered 
with in a fundamental way. Yet some American corpora tions have 
regularly  contributed to foreign political partie s, candidates, and 
media outlets, especially during foreign elections and foreign politi
cal campaigns. Such payments will not be affected by the  pending 
legislation. Neither will the  contr ibutions have to be disclosed to 
the  Securities  and Exchange Commission, if they  are  consistent 
with the  laws of the  host count ry and not materia l to the  firm’s 
business. In most foreign countries , corporate contr ibutions to po
litical parti es are  legal.

If we criminalize  corporate payments made to secure specific 
business advantages,  as the  pending bill does, should we not also 
address the problems posed by allowing corporate payments made 
for broader political purposes? While H.R. 3815 does hold American 
business to a higher stan dard of conduct by prohibiting  outr ight  
bribes, it does not eliminate  or discourage American corporate  
inter ference in the political or economic affairs of foreign countries. 
It dos no t address the  issue of American corporate contr ibutions to 
foreign political parties to curry  favor with, influence, or destabilize 
an incumbent foreign government. And, as we are  all well aware, 
rece nt  Am erican  hi story provides am ple  eviden ce of such 
efforts. Clearly, the issue of corporate political contr ibutions abroad 
has not only ethical  but  serious foreign policy implications as well.
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Even before the cur ren t wave of bribery disclosures, ITT’s efforts 
in 1970 to block the election of Salvadore Allende was documented 
by two Senate  reports. After the Central Intelligence Agency de
clined ITT’s offer of corporate  funds to stop Allende the  agency 
promised “to advise ITT on how to channel its own funds.” (Covert 
Action in Chile, 1963-1973, Staff Report of th e Senate Select Com
mittee on Intelligence, p. 58.) Later, ITT passed $350,000 to the  
Conservative Par ty candidate, Jorge Alessandri. Late last year, the  
New York Times reported that in 1970 Anaconda Copper Company 
offered to funnel $500,000 through the State Department to the 
same Conservative Par ty candidate.

In Italy  a  somewhat simi lar effort was underta ken by Exxon, the  
world’s largest oil company. In testimony before the Senate  Sub
committee on Mult inational  Corporations, Exxon executives ac
knowledged th at, between 1963 and 1972, Exxon passed $59 million 
to the  Italian Chris tian Democratic Par ty, the  Socialist Democratic 
Party  and the Socialist Party. During the  course of these  hearings, 
simi lar disclosures were made by other corporate executives. Mobil 
Oil representat ives acknowledged providing $2.1 million to Itlian 
political parties in the early  seventies. And from 1969 throug h 1972, 
Gulf Oil Corporation paid $627,000 to various Italian publishers 
controlled by Ital ian political parties.

These transactions should be considered within the context  of 
para llel Central Intelligence Agency efforts to channel official U.S. 
dollars  to the same parties. According to the  final report of the  
House Select Committee on Intelligence, the  CIA passed $75 million 
to Italian partie s and politicians between 1948 and 1972. Of this 
sum, $10 million was spent in the 1972 parl iamentary  elections. 
And in January 1976, th e New York Times repor ted that  on Decem
ber 8, 1975, President  Ford approved a $6 million CIA expenditure 
for upcoming Ital ian elections.

Again in testimony before the same Sena te subcommittee, Gulf 
Chairm an Bob R. Dorsey stated that  in Korea, Gulf made two 
massive contributions to the Korean Democratic Republican Party-  
$1 million in 1966 and $3 million in 1970. He acknowledged that  
over the years, Gulf made subs tanti al contr ibutions in Bolivia, 
Sweden and Canada as well.

Various press accounts have reported th at  o ther American corpo
rations  have cont ributed to foreign politica l par ties  in lesser 
amounts . According to these articles, the  Continental Oil Company 
channelled $148,000 to unspecified foreign political parties. Fire
stone Tire and Rubber Co. provided $32,000 to an unspecified 
political party. And throughout 1973, a Philip Morris subsidiary  in 
the  Dominican Republic paid $1,000 month ly to the  political party  
of President  Joaqu in Balaguer.

It is not my purpose here to enumerate all instances of either 
documented or alleged corpora te political contributions , but  rather  
to indicate briefly the dimensions of this aspect  of a large r problem. 
The point is tha t, from all indications, these  transact ions  were 
unde rtaken with a view toward making a long-term investment in a 
foreign political system, ra ther  than  to win a specific contract or to 
edge out a competitor.
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The primary defense of American businesses with respect to such 
payments has been t ha t corporate political contributions frequently 
are  legal in the host country.  As the re are  no prohibitions or 
reporting requirements on such payments, the  corporations argue, 
American business canno t and should not be penalized for activites 
that  are  perfectly legal where  they  are  undertaken.

Despite the  factual accuracy of this argument, I continue to feel 
that  serious and extensive consider tion should be given to the issues 
posed by corporate political contr ibutions abroad.

First,  it is obvious that  the  foreign policy repercussions of such 
payments can be severe. In the ir support of one foreign political 
par ty over another, American corporate ativit ies can undermine 
official U.S. policy. Both Chilean Pres iden t Allende and Venezuelan 
Pres iden t Perez broke off talk s with  U.S. officials on compensation 
for nat ionalized  proper ty when they  learned  of corporate payments. 
Sen. Church contend that  disclosure of the Exxon payments in Ita ly 
helped the Ital ian Communis t Party  score spec tacular gains in the 
1976 parl iamenta ry elections. Numerous other examples  could be 
cited but the  point is clear. U.S. business contr ibutions to foreign 
political parti es can severely impair official policy. The U.S. Gov
ernm ent,  not private business, should conduct U.S. foreign policy.

Furtherm ore,  consideration of corporate political contributions  
also bears on the question of gove rnment/corporate collusion for 
the  channeling  of corporate funds abroad, as documented by the 
Church report on ITT in Chile. Similar ly, in the  afte rma th of the 
disclosures of Exxon payments in Italy, the re arose widespread 
press speculation that  the  payments were actually  a covert mecha
nism for CIA funding. Likewise, early  this yea r the  Wall Street 
Journal reported that  government invest igators were assembling 
“strong indicat ions” that  the  CIA may have encouraged corpora
tions to pay under-the-table  cash to  buy intelligence information for 
the U.S. Go ver nm ent . The  fac t th a t th e int ell igen ce  
comm unity/corporate relat ionship has never  been thoroughly ex
amined is “the  best indication of its sensi tivity” the  article notes. 
Thus, it is obvious that  all efforts should be made to ensure tha t 
U.S. business abroad is not perceived e ithe r as a conduit or  an agent 
of the  C entra l Intelligence Agency. By allowing corporate contribu
tions to foreign political part ies to continue, it is doubtfu l that  such 
speculation can be avoided.

Finally , the  past few years have witnessed a tremendous outcry 
over countless CIA activit ies underta ken  in friendly, democratic 
countries. Ju st as we oppose official covert or overt intervent ion in 
the  inte rnal affairs  of these  countries, we should likewise oppose 
even more strenuously simi lar actions und erta ken  by the  private 
sector. Surely if the American public condemns foreign intervention 
by the American Government in the  inte rna l affair s of our allies, it 
is fair to say they will hard ly condone a paral lel effort by the 
priva te sector.

In light of these considerations, it seems to me that  a sounder 
approach to the problem of corporate  political contr ibutions would 
involve strict and specific limitations on the  kind of American 
corporate activities  permitted  on a foreign party ’s behalf (tha t is, 
paid political advertisements) coupled with stri nge nt disclosure
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provisions and/o r clear  prohibitions. It may be necessary to enact 
even tougher provisions than  those included in the  corpora te brib
ery legislation, as this issue may become an increasingly important 
one. Since political payments for specific business purposes will 
clearly be prohibited by the new corpora te bribery law, it is not 
unreasonable to suspect that American corporations may, in turn , 
increasingly  rely on regular political contributions  overseas to pro
mote goodwill toward American foreign investment  and to win the 
favor of foreign governments. A sh ift from internation al corporate 
bribery to in ternatio nal  corporate political contributions  is hard ly a 
solution to the problem of corporate  payments.

While I have not tran slated these ideas into legislation, allow me 
to summarize them briefly. First, corporate payments to foreign 
political parties , candidates and media outle ts should be distin
guished from corpora te payments made for specific business pur
poses. Corporate payments to pol itical part ies should be the  subject 
of even str icte r disclosure and/ or criminalizat ion measures. Second, 
the Congress should enact a  s trong policy sta tem ent  as well, oppos
ing such contributions.

If we really believe in the concepts of non-intervention  and self- 
determ ination for all peoples, t hen  we ought to be willing to enact 
measures applicable to individuals found to be engaging in an 
activity which we supposedly have disavowed as an official i nst ru
ment of U.S. foreign policy. Surely we should not permit,  condone, 
or ignore corporate  practices abroad which we ourselves would 
consider an outrage if they were to be engaged in by foreign 
nationals here at home. In my testimony last year  before this 
subcommittee, I acknowledged that  ther e is lit tle one subcommittee 
can do, in its consideration of one par ticu lar piece of legislation, to 
restore the public faith  in our national institutions. Yet we now 
have an administration  whose prime  foreign policy concern to date 
has been to restore  morali ty and ethical principles to all of our 
internatio nal relations . Given the demonstra ted commitment of the 
Carte r admin istra tion to this goal, I feel s trongly  t ha t the  Congress 
and the Executive could successfully work together to explore, and 
attempt  to resolve, many of the far-reaching problems of the  im
proper payments issue which I have briefly outlined today. In 
theory,we have long recognized the principle of non- intervention in 
the inte rnal  affairs of other countries as a corrola ry of democracy. 
Surely the C arte r adminis tration and the  Congress can work togeth
er to restore  this  principle  to its proper  place in our political 
philosophy.

Companies listed in the  Securities  and Exchange Commission 
Report of May 12, 1976 to  the Senate  Banking Committee as having 
made political contributions  to foreign political parties . This cate
gory does not include “Foreign Sales-Type Commissions” or “Pay
ments to Foreign Officials.”

Company and Foreign Political Contr ibution—
American Cyanimid Co.**—From 1971-75, payments  of $10,000 to 

$20,000 annually. These were  legal unti l 1974 and illegal there after.
American Home Products**—Contributions in four countries. 

The legality of some of the contributiuons appears questionable.
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American Standard, Inc.—No illegal contribut ions. Legal contri 
butions of less tha n $500 per year.

Baxter Lab**—Subsidiaries  purchased $300 of ticke ts for fund 
raising dinner, and contribution of $120 were made to a political 
party . Both activities were legal.

Bristol Myers Co.—Prelimina ry results make company confident 
that  no illegal contributions  were made.

Castle & Cook**—$30,000 in two contributions that  were legal 
where made.

Cities Service**—Expenditures  of $30,000 for “political purposes.” 
that  were disguised on books and records of subsidiary . Company 

a  was informed that subsidiary believed t ha t none of the funds were
paid to government officials.

General Telephone & Electronics Corp—Payments of approxi
mate ly $182,000 over 5 years  that  were legal where made. One 

• improperly recorded.
Honeywell—No illegal contributions .
Intercon tinental  Diversified Corp.—Contribu tions from 1971-75 as 

perm itted  by local law.
Koppers Co. Inc.—No illegal contributions .
Kraftco  Corp.—Contributions totaling $8,500 from 1972-76 in 

countr ies where legal.
Merck & Co.—Payments total ing $157,684 from 1968-75 tha t were 

legal unde r local law but  improperly recorded on books.
Rockwell In tn’l—$8,300 in Canada, where the  contribution  was 

legal.
Standard-Oil of Indiana**—From 1970-73, $617,000 in Italy. From 

1970-75, $35,700 in Canada. The contributions were legal in these 
count ries during  the  periods in question.

Sterl ing Drug—No illegal contributions.
United Technologies—No illegal contributions.
Warner-Lambert Co.—From 1971-1975, contributions of $15,300. 

The local managers were advised tha t the contributions were legal.

STATEMENT OF HON. STEPHEN J. SOLARZ, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK

Mr. Chairman. Mr. Chairm an, it is a great privilege and pleasure  
a  to testify  before this subcommittee  on one of t he more important

issues facing the  95th Congress. It is my hope that  the Congress 
considers the elimination of American corporate payments overseas 
to be one of its principle priorities.

A I am speaking to you both because of my inte rest  in the bill as
well as the author  of the only piece of legislation dealing with 
illegal overseas payments which has  passed the House. Last August, 
the House Corporation (OPIC) to term inate inves tment insurance 
issued by OPIC in any case where the insured  investor  engages in 
the bribery of foreign officials.

I was simila rly delighted, when the Senate  unanimously passed 
Sena tor Proxmire’s antibribery bill by a vote of 86 to 0. Unfortu
nately,  as you know, the House did not complete action on its 
antibribery legislation before the close of the 94th Congress. Hope
fully with an early  star t in the  95th Congress this vital legislative 
proposal will finally become a reality.
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With regard to Chairman Eckhard t’s bill, H.R. 3815, I p arti cular
ly endorse the section outlawing bribery by providing crimina l 
penalt ies for payments overseas of up to 5 years imprisonment and 
a fine of up to $10,000 for individuals and $1 million for corpora
tions. I believe th at  th e s tronge r penalties proposed in H.R. 3815, as 
compared to previous proposals, are  war ranted in light of the 
overwhelming magnitude of the illegal payments and the ir subse
quent repercussions. I also applaud the  provision in the  bill extend
ing the coverage of the  antib ribery laws to businesses othe r than 
those registered with the  SEC.

In my testimony today, however, I would like to discuss the 
problem of American corporate bribery  overseas, from my vantage *
point on th e House Inte rnat iona l Relations Committee, in terms of 
its effect on the conduct of U.S. foreign relations. IT is important to 
examine the problem of overseas payments in broader terms tha n 
simply a ma tter  of economics or even morality . •

It is clear  th at  American companies have engaged in bribery on a 
grand and internation al scale to such an extent that  th e conduct of 
American foreign relations has been damaged. Headline  a fter  head
line has appeared concerning some new American mult inational  
company coming forward with an admission of corporate bribery or 
othe r payments  to foreign officials. One day it  is Lockheed. Another 
day it is Gulf. A th ird  day it is General Tire. And the  list goes on 
and on to include a roste r of some of the United States largest and 
most distinguished corporations.

I need not go into the  wide variety  of reasons why th is bribery  is 
both morally wrong as well as damaging to the  free enterpris e 
system. Even more directly  a concern of my committee are the 
deleterious effects on the  conduct of American  foreign relations . I 
need only cite several examples.

Disclosures in the  United States about  business bribery  overseas 
shook Japan in 1976 to its political foundation . The Japanese  
government experienced a severe stra in due to its handl ing of th e 
alleged Lockheed payoff scandal in that  country.  A very senior 
politician close to former Prime Minis ter Takeo Mike noted durng 
the  crisis that “. . . with the Lockheed scandal the  chips are down.
The democratic system in Japan is in grave danger.” Japanese  
opponents of the close ties between the  United States  and Jap an 
were handed a terribly effective weapon to drive a wedge between •
two close allies. At a time of unc erta inty  due to the  shifting 
balances of power in Asia, our st rongest and most s table ally in the 
region was faced with unnecessary turbu lence, and a relationship 
which is at the  very heart  of our foreign policy was potent ially *■
jeopardized.

U.S. ties with ano ther  close ally, the  Netherlands, have been 
simila rly shaken by the allegations surro unding Prince  Bernhard, 
husband of Queen Ju liana  and Inspector General of the  Armed 
Forces, suggesting t ha t he  received $1.1 million in Lockheed payoffs.
The Prince was forced to  resign from his official posts as a conse
quence of an official inquiry into the allegations, a move which has 
shaken the royal house in that country.

Perhaps most ser ious is the delicate situa tion within  Italy, one of 
the  keys to the south ern flank of NATO, and a member in good
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standing of the European Economic Community. The power rela 
tionship between the Christian  Democrats and the Communist 
Party  is s till very much in the balance since the  June  parl iamen
tary elections in which the  Communists  picked up many votes and 
some important positions in the  current Parl iament.  Allegations of 
payments by Lockheed served to advance the Communis t cause in 
Italy  where the  Communist bloc was strengthened  by the  sight of 
corrupt capitalism. The Communist Par ty may yet formally enter 
the  I talian government or even surpass the  C hrist ian Democrats to 
become Italy’s larges t party.

During the Jun e elections, the  Comunists had a wide varie ty of 
issues to use agianst the recent ineffectual coalition governments, 
but the  allegations of widespread payoffs to various Ital ian  offi
cials—strong club to use against t he government. It is not inconceiv
able t ha t as  a resu lt of these disclosures, our whole foreign policy in 
both the  M edite rranean as well as t he southern  f lank  of NATO will 
be ultim ately  undermined.

The foreign policy implications for the United States are  stagger
ing, and in some cases, perhaps irreversible. The most important 
objectives of our foreign policy are seriously impaired by corruption 
of f riendly foreign governments. The foreign government is weak
ened by corruption as popular support erodes thu s jeopardizing 
common interests  shared with our friends  overseas.

As exemplified by Italy , Communist  and other  anti-U.S. forces are 
quick to take  advantage of any evidence of immorality or corruption 
associated with pro-Western governments. Both fear and resent
ment  a re generated  among foreign officials who become inc reasing
ly hostile as the United State s continues to expose trad ition al 
corrupt practices abroad.

The countries of the developing world are  especially  susceptible to 
the  tragic  influence of bribes which often serve to propel an ever 
increas ing desire for arms , thereby distorting  th eir  economy as well 
as the ir national priorities.  As New York Magazine noted in March 
1976, . th e Lockheed-Northrop documents provide some evidence
that  the  companies, with the ir persistent bribing  and lobbying, are 
themselves cr eating th e new atmosphere of mili tary  ambition. The 
resul ting economic and political instability is certainly detr imental  
to American foreign policy especially when it resu lts in a backlash 
again st American ideals and intere sts.

Thus wha t is a t stake  is much more tha n the individual interests  
of corporations which are competing for a share of foreign marke ts. 
What  is in fact at stake  is the foreign policy and n ational inte rest  of 
the  Untied States. It is clear ly in our inte rest  to put  a  stop to these 
pernicious practices. Leaving aside the  question of whethe r bribery 
is necessary to win contracts—and there is much evidence that  i t is 
not—there is much more involved tha n a few dollars. We simply 
canno t permit activity  which so damages U.S. foreign policy.

There  are some who have said th at  we ought not to impose our 
own stan dard s of morali ty on others. This is a seemingly attractive, 
if ultimate ly facile argument. The fact is th at  most of the  countries 
in th e world al ready have laws which make it illegal to bribe public 
officials.

91-391  0  - 77 -  12
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In Jan uary of l ast year, I requested the Congressional Research 
Service to conduct a study of countries in which the  Overseas 
Private Inves tment Corporation—over which my Committee main
tains jurisdiction—insures investments, to see which have laws 
dealing with bribery. The results of this investigat ion, which cov
ered much of the developing world, indicate  that  almost all coun
tries do have laws against  bribery, with about hal f providing penal
ties of less tha n 5 years  and hal f providing penalt ies of 6 to 10 
years.

Some people have said tha t bribery  is not only a fact of life, but 
actua lly a necessity for doing business in the  commercial life of the 
developing world—and even much of th e developed world. I thin k •
that ther e is ample evidence to refute this point of view, including 
the statement last year by the former Ambassador to Saudi Arabia,
James Akins, that  American companies did not have to make 
illegal payments in order to do business in the Middle East. •

When Bob R. Dorsey, then the Chairman of Gulf Oil Corporation, 
testified before the Senate  Subcommittee on Mult inational Corpora
tions, he pleaded for legislation to make it easie r to resist  demands 
for bribes: “But you can help us, and many other mult inatio nal 
corporations which are confronted by this  problem by enacting 
legislation which would outlaw any foreign contribution by an 
American company. Such a sta tut e on our books would make it 
easier to resist the very intense  pressures which are placed upon us 
from time to time.”

Many people have put forth the  pious claim that  the problem of 
corruption in foreign countries  is a  multila tera l one, which cannot 
be solved by the  United States  alone. Under the Ford adm inis tra
tion, Deputy Secre tary of State Robert S. Ingersoll proposed an 
international pact to combat corporate bribery, including a multi
late ral agreement within  the Untied Nations system to help deter 
and punish corpora te bribery and a system for bila tera l cooperation 
with foreign law-enforcement agencies. In addition, the  OECD has 
attem pted to set up a code of conduct for member nations.

While these proposals are laudable—and an inte rnat iona l frame
work for dealing with bribery would be preferab le—any tru ly effec
tive inte rnat iona l agreement  which provided enforcement proce
dures and sanctions  would be a long time  coming—if ever. Even Mr.
Ingersoll conceded t ha t it would take  years jus t to implement the  «
information exchange. To wait unt il bribe ry is solved on a multilat
eral basis may well be to wait forever.

The New York Times in a February 21, 1976 editor ial entitl ed 
“Corruption’s Menace” stated  the  issue clearly: “The angry and *
deeply troubled reaction of responsible political leaders  and of the  
public in the  United States, Jap an,  the  Netherlands and othe r free 
nations to the  recent disclosures of corrupt business-government 
links—and the ir ugly relation to the arms  race—is a warning to al l 
corporate  leaders, in corrupt business pracitces or not.” I believe 
that  this bill will be a significant first  step in implementing that 
warning by making it  clear  th at the  U.S. Government will no longer 
tolerate corporate bribery.

The time is long overdue, Mr. Chairman, for affirmative and 
meaningful steps to be taken  to cope with this situat ion. Fai lure  to
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take  prompt  and effective action can only encourage the  cont inu
ation of these  practices and, thereby, continue to create serious 
problems in our inte rnat iona l economic and political relations 
throughout the  world. The stabi lity of numerous governments has 
been threaten ed and political part ies in several count ries have been 
seriously compromised. By enacting this  measure, we would provide 
a real stimulus to American firms and others to conduct the ir 
business activities on an acceptable and ethica l basis and to assidu
ously avoid any improprieties  or questionable business arrange
ments. This legislation would remove any questions  which Ameri
can businesspersons, foreign governments and their  officials and 
any others may have about the man ner in which a U.S. firm 
operates overseas. C urrent sta tutes have failed to provide sufficient 
protection and more positive action is clearly needed.

There  are, to be sure, risks involved to American corporations if 
the Congress moves to stop the ir overseas bribe ry activity. But 
ther e are even greater  risks to our own foreign relat ions  if this 
activity  is permitted to go on. Revelations of illegal payments have 
served to the  Congress should act to discourage bribe ry before it 
create s additional problems for American foreign policy.

Mr. Eckhardt. We are honored this  morning to have Secre tary 
Blumenthal w ith us. Mr. Secre tary, will you proceed in the  m anner 
that  you see fit?

STATEMENT OF HON. W. MICHAEL BLUMENTHAL, SECRETARY OF 
THE TREASURY

Secre tary Blumenthal. Thank you, Mr. Chairman. I am pleased 
to be here  this  morning to testify  in favor of H.R. 3815.

I have a prepared st atem ent  which, with your permission, I would 
like to submit  for the record. Then, in making some opening 
remarks, I would like to summarize it in the  inte res t of time.

Mr. Eckhardt. Without objection, it is so ordered.
Secre tary Blumenthal. T hank you. Let me say at the  ou tset that 

the Car ter Administration fully suppor ts the  aims of t his bill. We 
agree that  the  United States should impose criminal penalties on 
American  businesses and the ir officials who bribe foreign public 
officials. There  are a number of reasons why we feel this  way.

In the  first instance, clearly bribery is wrong. It is e thica lly and 
morally wrong. More impor tantly , it is unnecessa ry. In my judg
ment, based on my experience in business and based on my observa
tion of what is or is not requi red I can see no excuse or justification  
for bribery.

Anyone who claims that  this  is necessary  in order  to protec t 
American jobs or to protec t the ir company, in my judgment, is 
wrong. It is a policy that  creates the  gravest of difficulties and 
should be discouraged by any and all means.

Apart from the  moral repugnance  and the  inefficiency of the 
system, bribery is contrary to the  foreign policy inte rests of the 
United States. There is ample evidence to support the  sta tem ent  
that  overseas bribery  creates stra ins  in our relations with friendly  
foreign countries and causes the  internation al investment climates 
to deteriorate.
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From foreign policy point of view, we feel it is important that this 
practice be discouraged in every way possible.

In order to make this  kind of legislation fully effective, since it 
invariably deals with acts tha t have an impact across national 
borders, that a maximum degree of internation al collaboration 
between our government and other governments is necessary. Mere
ly passing a law such as this would not be sufficient. It would be 
very difficult to enforce.

It is for th is reason that  we have supported and are supporting in 
a varie ty of ways inte rnat iona l efforts to come to grips with this 
problem, including the negotiation of a treaty  on corrupt practices 
in the  United Nations and various bila tera l methods of collabora
tion with othe r governments.

I have listed in my s tatemen t in some detail the  steps which we 
have been engaged in in order to back up whatever legislation 
emerges from the Congress.

There are a v ariety  of simultaneous efforts, t ha t are underway as 
a resu lt of all the  publicity on bribery that  we have seen in the 
recent past that have the effect of highl ighting the things that  are 
wrong with this kind of practice and of discouraging it.

I have summarized  the  various initia tives  taken by our govern
ment to discourage this  practice and they  will be a par t of the 
record. They include the successes th at  the  SEC has  scored in this 
regard in imposing direct controls. They include the  efforts of th e 
Inte rnal Revenue Service in seeking information through the 11 
questions that they  have posed.

I have noted in the record, Mr. Chairman, that  the re are 50 
criminal investigations as a resul t of these questions that  are now 
going on. There are  a number of othe r related steps that  are 
important,  including the  work of the  Internatio nal  Chamber  of 
Commerce which has prepared a draft code of conduct through a 
panel established  par ticu larly  for this  purpose.

Perhaps I should in passing say, Mr. Chairman, that  it is my 
experience that  the  vast majority  of American businesses in my 
judgement  would no t dream of engaging in such a practice. This is 
in fact a practice that  has been resorted to by a minor ity of persons, 
some of them misguided, all of them clearly  wrong.

In suppor ting such legislation and in focusing on this problem, I 
would not wish to be recorded as implying in any way that  it is a 
practice  which I believe to be widespread or which I believe by any 
means  to be acceptable to all but a small minor ity of American 
businessmen.

Turn ing now briefly, Mr. Chairman, to the  specific comments on 
H.R. 3815, as I have said, we do support it. I testified accordingly on 
the  Senate  Bill S. 305 on the  same matter. We suggested a number 
of changes in the Senate bill. Some of these have been dealt with in 
H.R. 3815. In par ticu lar H.R. 3815 now contains a definition of the  
term  “control4 which is, in my judgment, much more adequate and 
delimiting and easie r to enforce.

Also, in accordance with the Administ ration’s suggestion, it ex
cludes small facil itating payments and therefore, defines what  is 
meant by bribery more adequately than was previously the  case. I t 
also excludes from coverage certa in employees whose duties are



177

clerical in natu re. It defines the  term  “foreign official” more ade
quately than was previously the  case.

There are in H.R. 3815 a few provisions which we believe ought to 
be looked at again and which, in the  view of the administ ration, 
should be amended in order  to make the bill more effective.

The first  of these, of course, deals with the  question of who shall 
have responsibil ity for enforcement. In our view there  is a  good deal 
of mer it to assigning that  responsibility to the  Department of 
Justice. We would prefer to see it lodged with the Department of 
Just ice ra ther  than requiring the  SEC to have prim ary enforcement 
responsibility.

I would have to say, Mr. Chairman, that  this is a ma tte r of 
judgment. It is not a ma tte r that  we consider to be of critica l 
importance.

Mr. Eckhardt. Mr. Secretary, would you permit me to inter ject 
at this point? Do you unde rstan d the  enforcement provisions under 
our bill not to be in the  Department of Justice? Investigatory 
functions are  w ith the SEC, b ut the  ultimate criminal enforcement 
would be in the  Department of Justice.

Secre tary Blumenthal. I am not a lawyer, Mr. Chairm an. I 
presume th at  the prosecution in the courts would be in the  hands of 
the  D epar tmen t of Jus tice, but  t ha t when we ta lk of enforcement it 
really, as I unde rstand it, means the  investigation, t he getting of the  
facts together, the  following up and the  policing of the  provisions of 
this  bill, that  those would be with the  SEC, as I understand it.

Mr. Eckhardt. Tha t is correct.
Secre tary Blumenthal. Well, as I said, we would prefer to see all 

that  under Title 18 of the U.S. Code. But as I said, that  is not a 
ma tter  which we feel is of cent ral importance. It is a judgment that 
we have made that  we would prefer to have it there .

The second point which I have listed is t ha t we feel that  foreign 
issuers of registered securi ties should not be covered. The thir d 
point is that  the  ext raterr itoria l coverage should be reduced by 
defining domestic concern to include only those foreign corporat ions 
which are owned or controlled by U.S. individuals or corporat ions 
and which have the ir principal place of business in the  United 
States. As I unde rstand it, th at  is a change that  was made in the 
Senate  antib ribery bill, S. 305.

Four th, in those provisions dealing with payments to officials 
throu gh third parties , a standard of “having reason to know” that 
the payment will be passed on to an official seems a littl e broad for 
a criminal statute.  We thin k that  probably ought to be looked at 
again. I am inclined to wonder what  exactly is mea nt by having  
reason to know and how one would defend oneself against the 
allegat ion that  one had reason to know or not to know and I think 
that  is a littl e vague.

The fif th point is that  the m ere acquiescence in an  i llicit payment 
even when done knowing fully should not be grounds to prosecute.

Mr. Eckhardt. Mr. Secretary, I think  we have noted t ha t possible 
defect. Acquiesce is a somewhat unusual term  for a criminal sta t
ute. Tha t is, a person doing nothing to prevent a criminal act is 
very seldom made to criminal sanctions. We have discussed the 
possibilties of using the term  “aid and abet” rat he r tha n acquiesce.
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Secretary Blumenthal. I thin k that  probably would be good 
because that  is a specific action of aiding and abett ing rather than 
acquiescing. Tha t would probably take  care of this.

We do have a series of amendments that  we worked out among 
th e in te re sted  de pa rtm en ts  which would st re ng th en  the 
enforceabi lity of H.R. 3815 and indeed in some instances broaden its 
scope. We will make these  available to you, Mr. Chairman, so th at 
you might consider them in the initial consideration of this bill.

These, gener ally  speaking , are  my open ing rem ark s, Mr. 
Chairman.

I should add th at  I have always fe lt and continue to feel that  th e 
real key to preventing  this kind of action from being taken by 
Ame rican  businesses  has to lie with  American  businessmen 
themselves.

I have always felt that  the possibilty of a professional code 
promulga ted and enforced by businessmen themselves in the same 
way in which lawyers and other  professionals, engineers and doc
tors, have the ir professional codes in which the ir peers participate 
joint ly in setting the standards and in enforcing them, that  that 
would be a very effective way.

I have always felt th at  a crimina l s tatute  such as thi s one will not 
be easy to enforce, particularly because it does involve acts that 
take  place in other countries, the question of extra terr itori ality , 
the  availability of witnesses, and gets you into the question of acts 
taken in other jurisdictions in which the  laws are different.

I would, therefore, wish to end by stress ing that  we must  not 
underestimate  the  difficulties of enforcement that  in any case will 
resu lt from this kind of legislation. It is for this reason that  I feel so 
strongly that if we are to be successful in enforcement, the  counte r
part to this kind of legislation which is an agreement with other 
countries, mul tila tera lly and/o r bila tera lly is probably essential in 
order  to, have this  kind of legislation mean something.

Nevertheless, we ful ly favor it and we w ant to work with you to 
make sure that  the  most effective legislation emerges from your 
deliberations.

[Testimony resumes on p.186.]
[Mr. Blum enthal’s prepa red stat ement  and summary follow:]
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STATEMENT OF THE HONORABLE W. MICHAEL BLUMENTHAL 
SECRETARY OF THE TREASURY 

BEFORE THE
SUBCOMMITTEE ON CONSUMER PROTECTION AND FINANCE 

OF THE
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE

Mr. Chairman, Members of the Subcommittee:
The Carter Administration supports the aims of H.R. 3815.

We agree that the United States should impose criminal penalties
• on American businesses and their officials who bribe foreign 

public officials.
Paying bribes —  apart from being ethically wrong, as well 

as illegal in most countries —  is simply not necessary to the
• successful conduct of business in the United States or over

seas. My own experience as Chairman of the Bendix Corporation 
was that it is not necessary to pay bribes to have a successful 
export sales program. We made it clear to our employees that 
there was no business we wanted badly enough to pay a bribe 
for. This policy did not hurt us.

The United States Government has an interest in seeing 
that international business does not reward inefficient pro
ducers who have to bribe to gain contracts. The United States 
also has an interest in assuring that our relations with 
friendly foreign countries are not adversely affected by 
overseas bribery. Revelations of bribery create strains in 
our relations with these countries and cause the international 
investment climate to deteriorate.
International Efforts

Actions by the United States Government will not be en
tirely effective in dealing with the bribery problem unless 
they are matched by comparable actions of other developed and 
developing countries. We have made a continuing effort to 
deal with this problem and are working to develop an inter
national consensus against corrupt practices.

B-182



An essential component of this effort is the negotiation of a treaty on corrupt practices in the United Nations. The United States has formally proposed that the treaty be based on three concepts:
(1) criminal laws in home and host countries 

prohibiting bribery in international transactions ;
(2) international cooperation on exchange of 

information and judicial assistance in 
enforcement of these laws; and

(3) uniform provisions for disclosure of payments to foreign officials and agents made to influence official acts.
In response to this initiative, the U.N. has set up an intergovernmental working group and directed it to report by this svimmer on a possible treaty for consideration by the Economic and Social Council and the General Assembly. The working group has met three times and has scheduled an additional meeting in June to complete its report, which I will make available to you as soon as it is ready. It has held very useful discussions on the possible contents of a treaty Although significant differences still exist and much work remains to be done, we are hopeful that it will be possible to build a consensus in favor of an international agreement.
The Administration continues to believe that such international actions will be an important complement to new domestic legislation. President Carter is giving the effort his fullest support.
In addition to this initiative, the United States is continuing to cooperate through bilateral agreements in the law enforcement effort bf other governments with respect to alleged payments by U.S. companies. Thirteen agreements have been signed and discussions are underway with other governments which have expressed interest in concluding similar agreements.

Domestic and Private Sector Efforts
Recent action by the Executive Branch and the independent regulatory agencies has, I believe, increased the deterrent effect of existing law in this area. With your permission,Mr. Chairman, I would like a short summary of this action to be inserted in the record.
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While these initiatives have produced significant results 
and involve many agencies of the U.S. Government, the Admin
istration believes that they should be complemented by new 
legislation along the general lines of H.R. 3815.

In supporting legislation to criminalize overseas bribery, 
the Administration does not wish to give the impression that 
it regards American businessmen as generally corrupt or that 
it does not appreciate the efforts that have been made by 
businessmen to set their own houses in order. I believe that 

* the vast majority of American businessmen are ethical and
honest. I understand that most American multinational cor
porations have taken positive steps, such as issuing policy 
statements and strengthening audit committees composed of 
outside directors, to deal with the overseas bribery problem.

I am particularly interested in the initiative of the 
International Chamber of Commerce in organizing a commission 
to formulate a code of ethics for businessmen. The commission 
has circulated a draft code to the national chambers of 
commerce for comment. This code covers both domestic and 
foreign bribery of public and business officials. It also 
provides for the establishment of an International Council on 
Ethical Practices to apply the code on an international level.
I am encouraged by the ICC’s progress to date, and hope that 
a code broadly acceptable to all member units of the ICC will 
be agreed upon and implemented in the near future.
Comments on H.R. 3815

To turn now to H.R. 3815, which would criminalize corrupt 
payments made to foreign officials —  as I have stated, we 
support it.

As I am sure you realize, drafting anti-bribery legisla
tion that is fair and enforceable is a difficult task. As I 
said in my testimony before the Senate Committee on Banking, 
Housing and Urban Development, on their anti-bribery legisla
tion, the Administration believes that great care must be taken 
with an approach which makes certain kinds of extraterritorial 
conduct subject to our country's criminal laws. Moreover, a 
law which provides criminal penalties must describe the persons 
and acts covered with a high degree of specificity in order to 
be enforceable and to provide fair warning to American business 
men.

There is ample evidence in H.R. 3815 that you have recog
nized a number of these problems. For example, the bill con
tains a definition of the term "control," which is an important



element in making clear the intended scope of the law. Also, 
it excludes small, facilitating payments from its coverage by 
excluding employees whose duties are ministerial or clerical 
from the definition of the term "foreign official."

However, Mr. Chairman, I do believe that H.R. 3815 as it 
is presently drafted could give rise to serious enforcement 
problems. It is the Administration's firm view that the bill 
should be improved in a number of respects if it is to be 
fairly and effectively enforced and if its implementation is 
not to unduly offend foreign countries whose officials would 
be implicated in cases brought under U.S. criminal law.

Aspects of H.R. 3815 which the Administration believes 
should be changed include the following:

1. Requiring the SEC to have primary enforcement 
responsibility for a criminal law would be a 
serious diversion from its primary mission of 
securing disclosure to protect investors in 
registered securities.

2. Foreign issuers of registered securities should 
not be covered.

3. The extraterritorial coverage should be reduced 
by defining "domestic concern" to include only 
those foreign corporations which are owned or 
controlled by U.S. individuals or corporations 
and which have their principal place of business 
in the United States. (A corresponding change 
was made in the Senate anti-bribery bill, S. 305, 
during markup by the Senate Banking Committee.)

4 . In those provisions dealing with payments to 
officials through third parties, the standard
of "having reason to know" that the payment will 
be passed on to an official is too broad for a 
criminal statute.

5. Mere acquiescence in an illicit payment, even 
when done knowingly and willfully, should not 
be grounds for prosecution.

The Administration has prepared a set of proposed amend
ments to H.R. 3815 which it wishes to offer for the subcom
mittee's consideration. These amendments, which have been 
worked out carefully among the interested Departments, are
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designed to strengthen the enforceability of the H.R. 3815 
bill, and, where appropriate, broaden its scope. They would 
not weaken the legislation, but rather, I believe, help ensure 
that it is workable and fair.

I do not think it is necessary for me to describe the 
proposed amendments in detail here, but I should note that 
the Administration has proposed that the new law become part 
of Title 18 of the United States Code. This would place the 
responsibility for inv^tigation and prosecution of foreign 
bribery in the Justice Department. This approach would reduce 
the risk of disparate and duplicative enforcement activities 
that can occur when responsibility for the same statute is 
split between two agencies. The SEC would, in any event, retain 
its present powers to seek injunctive relief against registered 
issuers who have violated various provisions of the act, and 
to obtain broad ancillary relief as we have seen in the past 
few years.

Other amendments focus primarily on the areas of concern 
I have mentioned above.

I would be very happy to make members of my staff available 
to discuss the proposed amendments with the subcommittee's 
staff.

oOo



SUMMARY FOR THE RECORD

INITIATIVES TAKEN BY THE U.S, GOVERNMENT 
TO DISCOURAGE FOREIGN BRIBERY

1, The Securities and Exchange Commission has been 
impressively successful in obtaining disclosure from issuers 
of registered securities who have engaged in these improper 
practices, ' It is already clear that these disclosures have 
compelled many firms to impose strict internal controls 
against these practices,

2, In June 1976 the Internal Revenue Service issued 
eleven questions to which corporate officers and outside 
auditors are required to respond in affidavit form. These 
questions are designed to discover whether corporations have 
been illegally deducting bribes. As of December 31, 1976,
the eleven questions had been asked in approximately 800 large 
case examinations. Indications of slush funds or illegal activ
ity have been found in over 270 such cases. Most of these cases 
are still under active consideration, and over 50 criminal in
vestigations have been started..

Also in the tax area, the Tax Reform Act of 1976 elimin
ated the tax benefits (deferrals and deductions) associated 
with illegal payments made by majority owned subsidiaries and 
domestic international sales corporations. This new prohibition 
parallels long-standing prohibitions against deductions of ille
gal payments made in the United States.

3, The Arms Export Control Act of 1976 now requires reports 
of payments (including political contributions and agents’ fees) 
that are made or offered to secure the sale of defense items 
abroad. The data reported by U.S, firms is made available to 
Congress and to federal agencies responsible for enforcing laws 
on this subject. The Department of State has issued detailed 
regulations to implement this requirement.

Furthermore, 1976 amendments to the Foreign Military Sales 
Act require disclosure to purchasing governments and to the 
Department of Defense of any agents' fees included in contracts 
covered by the act. Fees determined to be questionable by the 
Defense Department or unacceptable by foreign governments will 
not be allowed costs under such contracts.

4, Last year, the International Chamber of Commerce organ
ized an international panel to formulate a code of ethics for 
businessmen. The panel is scheduled to present a code of ethics 
to the ICC Executive Board soon. Subject to approval by the
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national chambers of commerce, the code could be adopted by 
the ICC council at its June 1977 meeting,

5, The United States is actively pursuing in the United 
Nations a treaty on corrupt payments in international trans
actions, The U.S, has formally proposed that the treaty be 
based on three concepts: (1) enforcement of host country 
criminal laws; (2) international cooperation on exchange of 
information and judicial assistance in enforcement; and (3) 
uniform provisions for disclosure of payments to foreign

♦ officials and agents made to influence official acts.
The U.N. working group for this initiative has met three 

times and will likely meet again to begin drafting. It has 
been directed to report by this summer on a possible treaty on 

w illicit payments for consideration by the United Nations Economic
and Social Council and possible action by the General Assembly.

A number of other governments have expressed interest in 
international action, but there is much work still to be done.
This treaty may be an essential complement to effective enforce
ment of domestic legislation. President Carter is giving this 
effort his fullest support,

6, The Department of Justice, in cooperation with the 
Securities and Exchange Commission and the Bureau of Customs, 
has reviewed the foreign activities of approximately fifty 
domestic corporations. This review has resulted in the open
ing of active criminal investigations on a number of multinational 
corporations, Several of these investigations are now in the 
grand jury stage.

The U.S, is also continuing to cooperate through bilateral 
agreements in the law enforcement efforts of other governments. 
Thirteen agreements on specific corporate groups have been 
signed, and discussions are underway with other countries.
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Mr. Eckhardt. Thank you, Mr. Secretary .
Mr. Metcalfe?
Mr. Metcalfe. Thank you very much, Mr. Chairm an.
Mr. Secre tary, we are  delighted  to have you with  us this  morning. 

Let me pick up on the last statement that  you made about an 
agreement with othe r countries that will be multila tera l as well as 
otherwise.

Isn’t that  going to be a huge undertaking  or would you be 
selective in the countries that  you have this  agreement with?

Secretary Blumenthal. Well, the re are  two ways of doing it. One 
of them  is through  this United  Nations intergove rnmental working 
group under the auspices of the Economic and Social Council.

There  have been a series of meetings in New York. There  is 
ano ther working group meeting scheduled in June. We are  pressing 
hard for something to emerge from this  effort.

In addition to that,  we may wish to conclude bi late ral agreements  
which provide for the  exchange of information and close collabora
tion in the prosecution of offenders where the  two countr ies are 
involved.

You are  quite righ t that  theoretically, if you wish to do this  with 
all countries so th at  you can go into all jurisd ictions and have the  
best possible collaborat ions, you do have a very large task. I thin k 
the re is no subs titute for a ttempting to do as much as possible and 
probably you would not have to do tha t with every country. There 
are  some countries that  are  more importa nt in this  regard tha n 
others.

One would begin by working with the  more significant countr ies 
in which th e business relations between U.S. businessmen and that  
count ry are of grea t importance. You could begin with Jap an and a 
few countries  like that  and then  spread out and get a patt ern.

Mr. Metcalfe. If you select countries , then you no doubt will 
select those countr ies where our big corporations have major int er
est in those countries. Would that  be casting  an aspersion as a 
possibility or are you fearfu l of that?

Secretary Blumenthal. I would not as a corporate executive have 
felt tha t an aspersion was cast on our integrity or our standards 
simply because my government made c lear in a concrete way to the 
government of the count ry in which we happened to have an 
investment  th at it was opposed and that  indeed it was illegal in our 
country to engage in acts of bribery.

Mr. Metcalfe. Mr. Secretary, on page 4 of your stateme nt you 
mention  the exclusion of “small facili tating payments.” I add 
“grease payments” as they  are sometimes called.

Do you thin k that  these  should be excluded?
Secretary Blumenthal. Yes, I have found generally in debates 

over this issue some people, who wish to make consideration of this 
issue difficult, will go to eith er extreme.  Either  they will say, “Do 
you really mean if you pay a h eadwaiter $2 to get a good tab le in a 
crowded res tauran t, that  that  is a criminal practice that  must be 
made illegal because it is a bribe?”

In other words, they go to the ridiculous example in order to 
make the point.
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Or on the  othe r hand they take  the  other case which is the 
hydrogen bomb case and say, “Can you really blame an executive 
who has 20,000 potentially unemployed who is confronted  with 
competition  from others, foreign companies maybe who engage in 
this practice, where the fate of 20,000 American workers  and the ir 
families and wives and children hangs in the  balance, would you 
say that  a payment which is t he same as everyone else is making, 
therefore, should be criminal.”

The answer to that is that  it almost  never happens that  way.
Tha t is an extreme example. But I th ink  one has to be reasonable 

about  it. In many countries around the  world what  you refer to as
•  grease payments are  a way of life. They are  clearly not wha t we a re 

after. They don’t cause any inte rna tion al embarrassment. I thin k 
the  morality of t ha t is of a total ly different order of magnitude. I 
have paid a headwaite r someth ing to get a table  with a customer,

* but  I have not engaged in bribery.
Mr. Metcalfe. Where do you draw the  line between facilitating 

payments and bribes?
Secre tary Blumenthal. I think  th at  is a ma tte r of judgment.  I 

have no par ticu lar dollar figure. I real ly don’t know.
I think it should be whatever the committee feels right.
Mr. Metcalfe. Is it your answer as far as a definition as to 

facil itating payments, that  t ha t is u ltimately going to wind up as an 
exchange of money or some materia l services where in the  case of 
grease payments it may be that  a person may contact another  
person and say, “Would you introduce me to the  proper persons 
here along those par ticu lar lines?”

Tha t is casting some influence, is it not? I t is not as serious. There 
is no actual exchange of money other tha n you may compensate or 
be very kind to the  person that  you are  asking  a favor from.

Secre tary Blumenthal. Well, I think it is here, Mr. Metcalfe, 
where you get into the whole question  of definition  of wha t is a 
bribe. It is not, I think, so much the  question of how much money 
passes or what you call it. I t is possible to cover up wha t is in fact a 
bribe by calling it a compensation for certain services.

One of the difficulties of enforcement is the  question of proof as to 
whether or not the  par ticu lar compensation given is in fact normal 
or abnormal or whether you know that  a part of it will, throu gh 
some thir d party in a par ticu lar country , be turn ed over to an 
official. It becomes very difficult.

The whole question of compensation of agents, for example, comes 
into play in that  regard.

Mr. Metcalfe. I have just  one additional question, Mr. Secretary.
How would you respond to those who contend that  if th is legisla

tion is enactetd, U.S. businessmen will be opera ting by different 
rules  and they will be placed in a competitive disadvantage?

Secre tary Bluementhal. I think tha t that  may be tru e in individ
ual instances. On the other hand, it does not worry me unduly. In 
my judgment, 99.9 percent of American business abroad is obta ined 
because products are  good products, competitive products of a kind, 
quali ty and a price that  are  wanted by the  customer and not 
because these  kinds of payments are made.

To th e very, very small extent a par ticu lar company may lose a 
par ticu lar contract because it refuses to engage in this  practice, I
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would be willing to say, a ll right, we will be at a slight competitive 
disadvantage and we will all sleep the bet ter  for it.

Tha t is the  practice I followed in my company. It did not hu rt us 
at  all . We grew and prospered anyway. It may be t ha t this or tha t 
cont ract might have been lost, but we could never  prove it. It 
enhanced our reputation and it would enhance  the  American  busi
ness reputat ion.

Look at the damage to the  whole reputat ion of the American 
business community that  has been caused in those instances in 
which that practice was not followed. It is not worth  it.

Mr. Metcalfe. Than k you very much, Mr. Secretary.
Thank you, Mr. Chairm an. *
Mr. Eckhardt. Thank you. Mr. Secretary, I think your last 

comment is very apt. Actually, we are to a  certa in exte nt always a t 
a business disadvantage in that we have, for instance , stric t 
an tit rust laws. But, in the long run, the fact that  we have them «
puts us at, we believe, an advantage because our economy is more 
competitive and more vigorous because of it. However, in some 
specific ins tance it might well be a  disadvantage in trad ing abroad 
with the many competing companies.

Secre tary Blumenthal. T hat  is right. There a re clear differences.
There are differences in the  tax system under which we have to 
operate. There are differences in the wage rate , d ifferences in styles 
of living, differences in the  an titr us t laws.

There are also some great advantages that  we have. So I would 
not worry about it.

Mr. Eckhardt. I would l ike to get into a litt le the  question which 
you say does not trouble you greatly,  but with which we perhaps 
have some difference concerning who actua lly investigates and 
admin isters  the process as opposed to prosecutes  the  ultimate case.
I want to give you some of our thinking  and jus t discuss it quite 
frank ly and openly more or less in the  sense of thinking out loud as 
to w hat policy would be most desirable in th at  area.  Of course, the 
SEC presently has considerable investigatory authority . Any viola
tion of the Securities  Exchange Act of 1934 which, of course, is the 
act that  this bill would amend is already subject to criminal 
sanctions.

At this moment, I unde rstand the SEC has refer red some 300 
cases which it has investiga ted to the  Just ice Depar tment. The •
reason we approached this in this manner is th at  th e SEC has been 
more deeply into this  subject than any other governmenta l agency.
It also has a certain informational reach through the corporate  
reporting  requi rements that  goes beyond most other agencies. Fur- a
thermore, there has never really been a whisper of doubt about the 
SEC’s inten tion to invest igate questions of this na ture and expose 
them. Of course, its reach is general ly related to the  inte rest  of 
stockholders  not to have the ir funds wasted. This does to a certain 
extent extend its area of protection and concern. But as a very 
practical mat ter, it seemed to us t ha t the  SEC was the appropriate  
agency, to conduct the  investigat ions because of its concern about 
the  corporation’s stockholders’ interes t.

Now we do not, of course, change what  is a customary role of the 
SEC with respect to criminal prosecutions. It presen tly has very
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wide au thority  with respect to civil action and may act there as its 
own a ttorn ey as you, of course, know. But with respect to criminal 
prosecutions, it acts throu gh the  J ustice Department and it does so 
here. So we had not felt that  we had veered far away from existing 
practices. In a sense we felt th at  we were following the pragmatic 
course in assigning the responsibility at this  point.

Secre tary Blumenthal. I think  that  in any case, whichever way 
you come out, Mr. Chairm an, wha t will be required is the close 
collaboration between the SEC and the  Depa rtment of Just ice in 
the  investigation and ultimate prosecution and disposition of these 

. matters.
* The approach of placing a crim inal law on bribery in title  18 of 

the  U.S. Code and in assigning the  responsibility for investiga tion 
and prosecution to  the Justice Dep artm ent is primarily to avoid the 
risk of duplication and dispa rity of enforcement activities when a

’ sta tut e is spli t between two agencies. Tha t is th e main argu men t of
going the  othe r way.

In a  criminal  investiga tion involving a foreign bribery case, i f you 
were to follow the  title  18 route,  the  Just ice Department would 
have to work very closely with the Enforcement Division of the SEC 
and utilize the  expert ise that  the  SEC has developed in this area , 
but  you would avoid deviat ing from the  longstanding trad ition of 
having  the Just ice Depa rtment prim arily  responsible for the  inves
tigation of criminal activities.

Mr. Eckhahdt. But, under this  process since the re would ulti 
mately  be th e necessity of traveling the  route of Justice D epartment  
prosecution, it would appear th at  the re would be littl e practical 
possibility of dual investigation because the  Just ice Depa rtment 
doesn’t have to race SEC to get into the  act. It knows tha t the case 
will ultim ately  come to it.

Secre tary Blumenthal. Wha t happens when the re is domestic 
bribery? Isn’t th at  a ma tter  t ha t lies with the  Justice Department?

Mr. Eckhardt. Yes, that  would be true . Of course, it would also 
probably be subject to sta te law.

Secre tary Blumenthal. So I suppose the  other implic it question 
is: What makes foreign bribery sufficien tly different from domestic 
bribery to follow one procedure in one case and ano ther procedure 
in another.

•  Mr. Eckhardt. Well, let me sugges t one othe r p ragrama tic reason 
and perhaps it might answer that  question. When I s tate  this, I do 
not mean in any way to anticipate any improper activi ty on the 
part of the Just ice Department or the  Attorney General.  However, 
it is tr ue  that  foreign bribery does have implications that  go into a 
political realm and sometimes into an inte rnation al realm. Tha t is 
a big thing. It is a thing of grave importance. Now as remote  as  the 
possibility would be, if I were Pres iden t of th e United  States, I do 
not believe t ha t I would w ant author ity  to control the  investigation 
directly. It has certa inly been t rue historically that  the Pres iden t of 
the  United State s is very close to the  Attorney General.  In three 
successive Presidencies, the Attorney General was the  President’s 
brother, the  Attorney Genera l was the  son of the Preside nt’s dear 
and old friend, the  Attorney General was the Preside nt’s old law 
par tner. An independent  reg ulato ry commission, on the othe r hand,
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is not a par t of that official family of the Executive Department. 
Recognizing, of course, tha t there should be some consideration of 
inte rnat iona l implications, we do ultimately  channel the  ma tter  
throu gh the Just ice Department. I would feel that  the  President 
would be more secure if he could say to other nations, ‘This is a 
ma tter  of domestic law. This is a  m atte r which I can’t touch. This is 
a ma tter  in which a quasi-judicial agency enforces the  righ t of 
investors not to have the ir money wasted away in illegal usage. I 
thin k there is some deep policy considera tions in keeping this 
ma tter  as far away from individual, personal judgm ent as possible.
It seems to me that  the  independent regula tory agency is the  best .
area in which this  can be done.

Secretary Blumenthal. I see and hea r very clearly  the  po int t ha t 
you are  making, Mr. Chairman. I would th ink  tha t a President, any 
President  acting  properly and lawfully as he must, would be well 
advised and indeed in my judgment would have no choice in any t
mat ter, foreign or domestic, but to uphold the  law. I am sure  his 
Attorney General would do so.

The same thing applies to certain activit ies of the  Treasury.
There are unde r my d irect control and the  control of an Assis tant 
Secretary the  responsibil ity for the  enforcement of tar iff  laws, 
including investigations with regard to the  possible imposition of 
counterve iling duties.

Mr. Eckhardt. Suppose in a case of foreign bribery that  has 
considerable inte rnation al political ramificiations the  President  is 
approached by the  head of s tate  with the  urgent solicitation that 
the  President do something about quashing this  m atter. Or suppose 
he is approached by the  Secre tary of State as a resu lt of such 
contact. It is not  necessarily improper or immoral  or d ishonest or a  
deviation of the  Presidentia l duty to weigh the  facts involved in 
such a case. Perhaps it is a good thing to afford such a possible 
balance and res tra int  by u ltima tely providing that  the  prosecution 
must be through the Justice Department as we do.

Thus I feel th at  a President would feel more comfortable if he 
could answer some foreign diplomat or the  head of sta te by saying,
“The question of investigation of these  facts is out of my hands.
This ma tter  is conducted by the SEC. This is not related to activi
ties of the Secretary of the State  D epartment . Ours is the nation  of 
laws and not of men.” There are some areas  in which a Pres iden t’s *
res tra int  may be his strength  in barga ining with othe r nations.
Indeed, I th ink  this seems to  be pre tty much in line with President  
Car ter’s general atti tud e that ther e must be a basic morality which 
is not deviated from and that in the  long run  the  cost of not /
deviating from that  basic morali ty is a stren gthening  force to the 
United States  ra ther  tha n a weakening force.

Practically speaking, ther e are pressures that  could be placed to 
quash investigations . I would like to see those stopped. I don’t mean 
to in any way ref lect on the integrity of any departm ent of govern
ment  or of the executive family. I am simply talking in terms of 
what  man ner of stru cture under  any Pres iden t and under any 
circumstances would be the most immune from interference  for 
reasons other tha n the  ends of justice.



191

Secre tary Blumenthal. I understand your point. I think  it is 
possible unde r certa in circumstances. The example that  I was 
choosing in my own a rea  has to do with allegations of dumping. I 
think the  President  is in th at  case in the  same position to say to a 
head of state, and that may well happen at times that  he has to say 
ours is a nation  of laws and under the  laws the  Secre tary of th e 
Treasury is obligated to inves tigate  the  facts with regard to allega
tions of dumping and I cannot do anything  about  it.

If he is acting properly, that  is what he must  say. And the 
Secre tary of the  Treasury when put  under pressure, if he  is acting 
properly, mus t say that  to the  President.

Mr. Eckhardt. That  would work if we had a good President, 
which genera lly depends on the  level of integrity and the  determi
nation  of the  person. But wha t would happen with, say, a Warren 
Hard ing and his Attorney  General? Would we not be be tter  protect
ed nationally in that  s ituat ion if th e author ity of invest igation, not 
the  author ity of prosecution, were in the  hands of an agency 
somewhat immune from Pres iden tial control? I just pose these 
questions. I thin k they are  deeply philosophical.

Secre tary Blumenthal. Only one more return  question, Mr. 
Chairman.

I don’t know how we pro tect ourselves against a bad President, a 
bad Attorney General, or with all due respect, a bad Chairman of 
the  SEC. And there is no protection against having a bad Chairman 
of the SEC who may be more open to pressures , even though the 
law says that  he must not be and he is in a certain sense indepen
dent  of those.

Mr. Eckhardt. But our experience has not indicated that  this is 
very likely to happen. One reason, perhaps, is t ha t a body like the 
SEC has staggered terms  for its members  and  they are  appointed by 
various Presidents. Also the  SEC as an independent regulatory  
agency must respond to both sides of the  aisle of, say, t his commit
tee. For instance , there was not a whisper of withholding the 
enforcement of security regulations in the Vesco case. There was a  
whisper  of withholding enforcement  proceedings of the  EPA or at 
least  of the Justi ce Departm ent with respct to severa l cases that  
were developing during the  Nixon administration . One was the 
ARMCO case on the Houston ship channe l. There was a possibility 
of such occurring in the  case of the  Gulf Utilit ies case.

I am merely suggesting that  history indicates  a higher level of 
immunity from the swing of t he pendulum from stri ct justice and 
integrity  to lax justice and integ rity in the  Pres iden tial office. I 
agree with you that  there is a lways the  possibility that  corruption 
may extend into all levels of our government, but it seems to me 
that  ce rtain  areas are  less likely to be so infected. Now mind you, I 
am not suggesting that  t he Justi ce Department was corrupt at any 
time. I thin k that  certa inly  at the  working levels of the  Just ice 
Departm ent there has been no question of its integr ity. But I think 
that  we would be less tha n honest  if we said that  was true all the 
way to the top in all instances.

Secre tary Blumenthal. I suppose, Mr. Chairman, you have 
slightly more confidence in independent regulatory  agencies than 
perhaps I do.
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Mr. Eckhardt. Well, I have confidence in some of them.
Secretary Blumenthal. That is the  point.
Mr. Eckhardt. One of them  that I happen to have confidence in 

is the SEC.
Secre tary Blumenthal. I can thin k of some where I would feel it 

is really the  othe r way around.
Mr. Eckhardt. Tha t is right. If we had drafted this  law with 

respect to ce rtain  o ther  agencies, I would probably be inclined to go 
for th e Justice Depa rtment as the primary investigator. Well, the re 
are  a few other th ings th at  we have touched upon here that  perhaps 
deserve a little more exploration. You suggest we eliminate  from 
coverage of this act foreign corporations controlled by domestic *
concerns which do not have the ir main place of business in the 
United  States. Would we thus be opening the door for the acquisi
tion of a number of foreign corporations purchased by domestic 
concerns solely for the  purpose of avoiding that  portion of the  bill? *

Secretary Blumenthal. I suppose the  danger that  ingenious 
minds are at work, is a lways there.  I think it is probably a pret ty 
small risk as against the  other  factors. The reason why we urge 
some caution and some delimiting in this  a rea  is that  we want to  be 
careful on this whole question of ex traterr itor iali ty, of not seeking 
to extend the  reach of U.S. law beyond where it should properly  be 
extended. The problem of enforcement then becomes very, very 
difficult. I doubt whe ther  a  company would specifically set up such 
an entity for the purpose of bribing. I think  it is possible, but not 
very likely.

Mr. Eckhardt. I note that  both the adm inis trat ion’s proposed bill 
and H.R. 3815 contains definitions of control. The administration  
adopts what  I understand to be the IRS definition of 50 percen t of 
the  outstanding stock whereas  H.R. 3815 is similar to the  Invest
ment Company Act of 1940 which creates a presumption of control 
at  25 percent. Do you have any comment as to which percentage 
may be more desirable?

Secretary Blumenthal. I believe 50 percent is more desirable, 
part icula rly where it deals with foreign entitie s. My own experience 
is that in most countr ies while you have control with regard to 
certain acts at 25 percent, what you really requ ire here is day-to- 
day management control. Generally, in foreign operations it is 
effective only when you have 50 percent.  *

In the experience I had in my company, in instances where we 
controlled less tha n 50 percent of the  stock, unless we had a 
separate management contrac t or ther e was an unusual situa tion — 
in fact we had control over certa in acts, increase  of capita l and *
some major activity, but basically we did not functionally control 
the  management . In some instances it was slightly  less.

I know of one major instance where i t was less because the shares  
were publicly traded and therefore we had de facto controls because 
we had 40 percent and the rest was traded on the  exchange.

But in the  normal circumstances, the  control is in the hands of 
the  men who run the  company and management will have places on 
the  board and shar e in the  profits. I thin k to hold American 
business responsible, the 50 pe rcent de finition which the IRS uses is 
probably the more reasonable one.
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Mr. Eckhardt. Thank you, Mr. Secretary.
Mr. Carney, did you have questions at this  time?
Mr. Carney. You say in your second paragraph, “Paying bribes 

are  eth ically  wrong as well as illegal.” I th ink  if  something is illegal 
here  and illegal overseas, that  is one thing.

Where do you draw the line if something may be ethical ly wrong 
in a count ry but perfectly legal?

Secre tary Blumenthal. I cannot think  of any countr ies in which 
the  paying of a bribe is legal. It may be practiced, but is not legal.

Mr. Carney. Where do we draw the  line on what is a bribe or 
what  is business? If a way of business in some country is considered 
ethically righ t and businessmen do it, and if they do it  they cannot  
be convicted under the ir country’s laws, why should we make it 
illegal?

Secre tary Blumenthal. I believe th at  you would find, sir, that  in 
virtu ally  every country of the world wha t is defined as a bribe in 
this draft legislation is also illegal. Now the difference is that  in 
most countr ies the  law is not enforced. It is winked at.

But even in the  most corrupt countries where the  practice  of 
bribery is widespread you will find a  law on the books which says it 
is illegal to do tha t. We would have to go by the definition. The legal 
definition  of bribery and the  prohibi tion against do not differ very 
much from one country  to ano ther in my judgment. It is the 
practices  and the  enforcement of of the  law that  is different 
between countries.

Mr. Carney. Do you think we have a righ t to force eith er on 
American businessmen or on other countr ies our standard  of wha t 
is moral or not? I see sheiks coming over here  with 5 and 10 wives. 
Tha t is illegal in our count ry but  not over there . Should we stop 
them from bringing the ir other 9 wives in here?

Secre tary Blumenthal. No. I would have to discuss whe ther  tha t 
is a perfect analogy to the  question  of bribery.

Mr. Carney. It is illegal here  to have more tha n one wife at  a 
time.

Secre tary Blumenthal. We are  talk ing about  our own citizens 
and the  acts  of our own citizens and o ur own companies. We are not 
imposing on foreigners. Under this  proposed legislation we are only 
seeking to impose standards on subsidiaries and executives of those 
subsidia ries which are controlled, in this  case more than 50 percent 
controlled, by Americans  and American capital and shareholders 
and who therefore have to conform to our laws and practices.

Mr. Carney. If it is ethically wrong somewhere and not illegal 
and other businessmen do it from other countries , why shouldn’t 
our businessmen be allowed to do it?

Secre tary Blumenthal. I believe we a re entit led to have certain 
national ethical  norms by which we all decide to live. If other 
countr ies wish to live differently, that  is fine, bu t we a re enti tled  to 
say to our business community, “Thou sha lt not do such and such.”

Mr. Carney. I am a great believer  in “When in Rome, do as the 
Romans do.”

Secre tary Blumenthal. T hat  is the argu men t used for Americans 
bribing abroad. I don’t believe in  “When in Rome, do as the  Romans 
do.” I don’t think tha t is right and I don’t see any justification .
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Mr. Carney. If you are going to foreign countries and doing 
something illegal, that  is one thing, but if you are doing something 
that is uneth ical by our standards but in th at  country  it is e thical 
and not a crime, I don’t think they should hamper American 
businessmen; because, if it  is not illegal, othe r countries  are  surely 
going to do it.

Secretary Blumenthal. I know of no country  in  which bribery is 
legal.

Mr. Carney. You say ethically there . You go beyond bribery.  You 
say ethical ly in your testimony.

Secretary Blumenthal. What happens  is t ha t in a foreign coun
try  it is illegal, but it is considered to be ethica lly a ll righ t to violate *
the law. So it is the othe r way around. It is not that it is legal but 
considered ethically wrong. It is illegal but  considered ethical ly 
right. It, therefore, provides an  opportunity  for us to say since it is 
illegal here and illegal there but winked at, we do not wan t to *
condone it.

Mr. Carney. Something that  smacks of bribery and illegality 
done u nder the  table, but if the American businessman goes some
where which we may not consider ethical , makes a full disclosure 
and says he puts out the money for adver tising  purposes or good
will, in this country we have a thin g called finders’ fees. I thin k 
that  is p retty  much the same thing. It is legal in th is country,  but it 
is just another  type of bribery in my judgment. You ge t a cut for 
getting somebody some business and you do it your way.

Secre tary Blumenthal. It is here where you get into the question 
of definition and enforcement. You a re right,  that is a problem. It 
comes up most frequently in the question of agen ts’ commissions.
The only way to handle tha t within  a company is in a pragmatic 
manner . I suppose those responsible for enforcing the law would 
have to do tha t.

What we did in my company was to say that we will not pay 
unusual and extraord inary agen ts’ commissions in any country.
Now what  is unusual and extraord inary? Tha t is a ma tter of 
pragmatism and judgment. If norma lly you pay 5 percent in a 
certa in industry and somebody from a certain country comes and 
says I can ge t you t ha t business b ut it will cost you 20 percent, t ha t 
is abnormal and unusual. You don’t need to do a lot of investigating 
and look under the table to know th at  the reason it costs 20 pecent 
is that he is splitt ing it with somebody in th at  partic ular  customer’s 
office who is going to get a cut of it.

We say we don’t do that. Is 71/2 percent unusual and extraord i
nary? It becomes a question of judgmen t and what  kind of services *
are rendered.  I thi nk it would be possible for the SEC or the  Jus tice 
Department to make judgments in these  matte rs. But I don’t 
underestimate  the difficulty of the task. Tha t is why in my state 
ment here and my statement before the  Senate I stated  that you 
are going to have some problems.

Mr. Carney. Thank you.
Mr. Eckhardt. We also have noted the problem of one American 

business in competition with ano ther  American business overseas.
If the  s tandards  of American business are not applied in Rome, not 
only may we be permitting  our businesses to engage on the  same
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basis wi th o ther  foreign businesses, but we may also be pe rmit ting  a 
very low level of s tandards  to prevail  as against ano ther  American 
business. Tha t I thin k has been one concern of the  committee in 
draf ting the bill. I t may be a  good th ing to say, “When in Rome, do 
as t he Romans do,” b ut it may not be a good thing  to say “When in 
Rome, do to other Americans as the  Romans do.”

Secre tary Blumenthal. Tha t is right. You would at least  elimi
nate that kind of argum ent as between two American competitors 
in a foreign country.

Of course, what some people would say is th at  t ha t is only a par t 
of the  problem. What you may be doing is cutt ing both of these 
American companies out and you will be channeling  that  business 
to a foreign competitor  which will be bad for the balance  of 
payments and all those other things.

You can t ry to deal with that  problem either through th e Inte rna 
tiona l Chamber of Commerce, the  United  Nations or bilat eral 
agreements by getting foreign nations to agree to declare these  acts 
illegal and to prosecute and exchange inform ation with regard to 
any, not ju st Americans, but  the ir own na tiona ls and thi rd country 
nationals.

Mr. Eckhardt. I thin k our counsel, Mr. Opper, had a question.
Mr. Opper. Mr. Secretary, you indicated that  giving Just ice the 

ent ire  investigatory author ity under the bill would eliminate  the 
disparate  enforcement activit ies between the  two agencies since 
under this bill the SEC is not given investigative author ity for 
companies which do not file with the  Commission.

Would it be fair to say, however, that  virtually all cases would 
probably involve public companies which file with the SEC and 
therefore this  would effectively eliminate  this  app arent disparity?

Secre tary Blumenthal. Well, I don’t know whe ther  all cases 
would involve public companies. They might not. This doesn’t make 
that  dis tinction.  It doesn’t jus t deal with public companies. It deals 
with any business.

Mr. Opper. Public companies refers  to those companies which file 
with the  SEC. Under  t he first  provision of the  bill those companies 
would be subject to SEC investigation. For all other companies 
under the second section section of the  b ill the  J ustice Department 
which would have the principal investigative authority .

As I unde rstand your prepared statement, the re is the  feeling 
that  giving each agency investigative authority , depending  upon 
whe ther  or not the  company involved files with the  SEC, would 
effect disparate  and perhaps duplicat ive enforcement.

What  I am suggesting is t ha t virtually all companies that  would 
be engaged in this kind of business or would be of such magni tude 
to bribe officials of foreign governments would probably be public 
companies—companies that  would file with the  SEC. So ther e 
would be very few cases which the  Just ice Departm ent would 
invest igate unila terally.

Secretary  Blumenthal. Tha t is right.  Tha t is correct  if you give 
that  responsibil ity to the  SEC.

As I said, you would in any case have to have a collaboration 
between the  SEC and the Just ice Department.

Fir st of all, the Justi ce Depa rtment lat er on has to prosecute. 
When it comes to domestic bribery,  it has to do the  investigating
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and you have the distinction between foreign and domestic to get 
back to the  point the chairman and I discussed. I thin k it is over 
th at  issue that  the concern over duplication arose.

But you can do it eith er way. As I said earl ier,  it is not in my 
view a vital point we would press very strongly for.

Mr. Opper. I think it is contemplated that  the  SEC in the ir 
investigations work very closely with the  Jus tice  Department. I 
unde rstan d the report on S. 305 will reflect  tha t.

Mr. Eckhardt. Are there  furth er questions? If  not, Mr. Secretary , 
we certain ly very much apprec iate your testimony here which will 
be most helpful to us. We understand you have some recommenda
tions with respect to amendments which will be given very careful 
atten tion.

Than k you very much
Mr. Eckhardt. We now have the Honorable  Harold M. Williams, 

Chairman Designate of the  Securities and Exchange Commission. 
Perhaps by tomorrow we would not  have to qualify that  s tatem ent. 
We are  very glad to have you here today.

STATEMENT OF HON. HAROLD M. WILLIAMS, CHAIRMAN, SECU RI
TIES AND EXCHANGE COMMISSION, ACCOMPANIED BY HARVEY
L. PITT, GENERAL COUNSEL

Mr. Williams. Thank you, sir. It is my pleasure to be here.
Mr. Eckhardt. It is one of those cases where you don’t know 

whe ther  to say “Mr. Chairman.” In the  case of Mr. Schlesinger  I 
could call him once and futu re chairm an.

Mr. Williams. Thank you, sir. I have been sworn and have been 
functioning as Chairman since Monday. The ceremonial event oc
curs this afternoon.

Mr. Eckhardt. Good. Then I th ink  the term  “Cha irman” applies. 
You may proceed.

Mr. Williams. I apprec iate this oppor tunity  to  appear before you 
this  morning to testify on the subject of H.R. 3815 and to suggest 
other legislative approaches to the problem of questionable or 
unlawful corporate payments and transactions. If I may, I would 
like to submit my testimony for the record.

Mr. Eckhardt. Without objection, it will be made a part of the 
record.

Mr. Williams. I have spent  most of my life in industry . I might 
note that the  objectives of H.R. 3815 are  objectives I strongly 
support. My feeling is tha t they are a part of the  basic moral ity of 
our society and the  conduct that H.R. 3815 is designed to proscribe 
is conduct which is not supported in our society and tends to erode 
not only ethical standard s but the free, competitive and effective 
marketplace and is conduct which is not needed nor justifiable .

Section 1 of H.R. 3815 would prohibit any issuer of securities  
subject to the Commission’s jurisdict ion from using the means of 
inters tate commerce to make any payment designed to influence 
corruptly a foreign official, political party , or candidate . Violations 
of this  new prohibition—like any other provision of the Federal  
securi ties laws—would be investigated by the Commission’s staff  
and could be made the  subject of civil proceedings to enjoin fur the r
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misconduct. Similarly, where appropria te, the  Commission would 
refer its files to the Just ice  Department for criminal prosecution.

Section 2 of the bill would enac t a simi lar prohibit ion, as an 
independent provision of the  Criminal Code, applicable to any 
domestic business not subject to section 1. Section 2 would be 
enforced exclusively by the  Jus tice  Depar tment .

In looking at H.R. 3815, I would like also to address a second 
legislative proposal in this area . The Senate  Committee on Banking, 
Housing and Urban  Affairs has voted to repo rt favorably to S. 305, 
a bill which takes  a somewhat broader approach to the  problem of 
questionable corporate payments. S. 305 includes the  same prohibi
tions—in slightly  different form—as does H.R. 3815. But, it also 
contains provisions which the  Commission recommended to the 
Congress la st year to st rengthen the  system of corporate accounting 
and auditing . S. 305 would require issuers of securi ties to keep 
accurate books and maintain an adequate system of inte rna l ac
counting controls. The bill would also make it unlawful to falsify 
corporate accounting records or to  deceive an acco untant in connec
tion with an audit.

I should note, Mr. Chairman, t ha t very simila r provisions are also 
embodied in H.R. 1602, which was introduced by Congressman 
Murphy and is pending before the  subcommittee .

The Commission believes tha t, from the  standpoint of investor  
protection, this  broader legislation represen ts a more effective and 
meaningful approach to the  problem of improper or illegal corpo
rate payments. We do not, of course, oppose the  enactment of the 
direct  prohibitions incorporate  both H.R. 3815 and S. 305. The 
Commission stands ready to accept the  expanded man date  which 
enforcement of those prohib itions would entai l. The Commission 
does not believe, however, that  prohibi tions against bribery are  the 
full answer. In our view, t he long-term solution requires a funda
mental stren gthening  of t he recordkeeping, auditing, and inte rna l 
control systems which are  the  foundation of any modern, multina
tiona l corporation.

For these  reasons, I urge the  subcommittee to broaden its ap
proach beyond direct prohibi tions again st foreign bribery.

Mr. Chairman, since the  Commission began inves tigating such 
practices in 1973, injunct ive actions have been brought against 31 
corporat ions on account of questionable or illegal payments . In 
addition, more than 300 corporations have made disclosure of such 
payments voluntar ily. All told, these  regist rants include some of the 
largest and most widely held public companies in America. The 
abuses which these companies have disclosed have run  the gamut 
from bribery of high foreign officials to so-called facil itating pay
ments  allegedly necessary in o rder to insure  tha t low-level funct ion
aries  would discharge the ir ministerial duties.

In addition, we have learned of ins tances of commercial bribery, 
enta iling excessive sales commissions, kick-backs, political contr ibu
tions and a varie ty of other transact ions  involving off-book or 
disguised expenditures of corporate assets.

On May 12, 1976, the Commission prepared its Repor t on Ques
tionable and Illegal Corporate Payments and Practices, which dis
cusses in detail  the  disclosures which had been obtained to that
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date. While the number of companies which have reported abuses 
has tripled since last May, the type of conduct disclosed has not 
significantly changed. Accordingly, I believe tha t that  report,  which 
has previously been transmitted  to this subcommittee, constitutes 
the  best existing empirica l foundation for legislative action in this 
area.

The key point I would draw from the Commission’s experience is 
that  these illicit payments almost necessari ly involve the fru stra
tion or circumvention of the system of inte rna l corpora te control.
Inte rnal control systems are designed, in part , to insure that 
shareholder assets are  utilized for leg itimate business purposes and i
that  the  resulting  transactions are  recorded on the  corporate 
records. Those records must also allow independent audi tors to 
ascertain whe ther  financial statements drawn  from them fairly 
represen t the  financial position of the  business. But, in virtu ally 
every case of questionable payments, this  system of corporate ac
countability has been frustrated.

Clearly, individua l abuses uncovered in our enforcement and 
voluntary programs are serious. But, the  more funda mental prob
lem is the defiance or circumvention of the  system of corpora te 
accountability on which the securiti es laws—and indeed our system 
of capital formation—rest. It is on this  problem that we believe a 
legislative solution mus t focus.

In the May 12 report, the Commission proposed remedial  legisla
tion based on its experience with questionable corpora te payments .
That  legislative recommendation embodied four goals:

(1) Require issuers to make and keep accu rate books and records.
(2) Require issuers to devise and maintain a system of inte rna l 

accounting controls meeting the objectives already articulated  by 
the American Ins titu te of Certified Public Accountants.

(3) Prohibit the  falsification of corporate accounting records.
(4) Prohibi t the  making  of false, misleading, or incomplete sta te

ments to an accountant in connection with an examination  or audit.
These proposals consti tute Section 102 of S. 305, and Section 1 of 

H.R. 1602. Both bills are, in those respects, very simila r to legisla
tion the Senate  unanimously passed during the  94th Congress. The 
Commission continues to believe that  these proposals represen t the  
most effective solution to the problem of questionable or illegal wcorporate payments.

Enac tment of legislation of this nat ure  would create a climate  
which would significan tly discourge a repet ition of improper pay
ments. Furtherm ore, it would demo nstra te a strong and a ffirmative 0congressional endorsement  of the  need for accurate corpora te 
records, effective inte rnal control measures and management can
dor in connection with the work of independent auditors. Such an 
endorsement would end any debate concerning  the Commission’s 
proper role in the  solution to the  problem of questionable payments.
Finally, this legislation would fu rnish  the Commission and  private 
plaintiffs in implicit actions, with potent new tools to employ 
again st those who persis t in concealing from the  investing public 
the  manner in which corporate  funds have been utilized.

As the  Committee may be aware, on January  19, 1977, the 
Commission issued a  notice of proposed ru lemaking  in this area. In
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that  release the Commission announced that  i t was considering the 
promulgation, with certain changes, of the  essent ials of our  legisla
tive proposals as Commission rules. I should like to submit, for your 
record, a copy of t ha t notice which sets forth  the  ratio nale  for the 
proposals in some detail. The Commission has the auth ority , under  
existing law, to adopt rules  of this  natu re, but we firmly believe 
that  the enac tmen t of the  legislation  we have suggested is most 
desirable. Accordingly, although the  Commission will proceed expe
ditiously with its rulemaking, we urge the  Congress to take early 
and favorable legislative action which would elim inate  the need for 
administ rative regulations .

[Testimony resumes on p.210.]
[The following mate rial was received for the  record:]



PROPOSED RULE CHANGE
Notice of the  proposed rule change together with the terms of 
substance of the proposed rule change was g iven by pub lica
tion  of a Commission Release (Securit ies Exchange Act 
Release No 12914 (October 21, 1976)) and by publ ication  in 
the Federal Reg iste r (41 FR 47300  (October 28, 1976)). 
Inte rested persons were  inv ited to submit written  data, views 
and arguments concerning  the proposa l by Novem ber 27, 
1976. The Commission has not received any comments con
cerning the proposed rule change.

The Commission finds that the proposed rule  change is 
consis tent with the requirements of the Act, and the rules and 
regulations thereunder applicable to national securities asso
ciations, and in particu lar the requi rements of Section 15A of 
the Act  and the rules and regulations thereunder

IT IS THEREFORE ORDERED, pursuant  to  Section  19(b)(2) 
of the Act, that the proposed rule change referenced above 
be, and it hereby is. approved.

For the Commission by the Division of Market Regulation, 
pursuant  to delegated authority.

George A  Fitzsimmons 
Secretary

' The orig inal deadline tor  submission of wntten comments on 
the proposals was June 30, 1975; the time for s udi comment 
was  extended until Ju ly 18, 1975, in  Securities Exchange Act 
Release  No. 11508 (June 30. 1975), and unt il October 1, 
1975, in Securities Exchange Act Release No. 11653 (Sep
tember 15, 1975), 40 FR 43284 (1975). See also Secunties 
Exchange  Act Release Nos. 11546 (July 10, 1975), 40 FR 
53085 (1975),  and 11951 (December  24, 1975). 41 FR 836 
(1976).

2 Secu ritie s Exchange Act  Rele ase No. 12*32 (May 12, 
1976). See Securities Exchange Act  Release No. 11951 
(December 24, 1975), 41 FR 836

’ Securit ies  Exchange Act  Rele ase No 12432  (May 12, 
1976), at 2,  n. 3.

4 Id. See also File No. SR-1 for previous comments received 
with respect  to the NASD transaction fees

SECURITIES EXCHANGE ACT OF 1934 
Release NO. 13185/January 19, 1 9 7 /

PROMOT ION OF THE RELIABIL ITY OF FINANCIAL IN
FORMATION, PREVENTION OF THE CONCEALMENT OF 
QUESTIONABLE OR ILLEGAL CORPORATE PAYMENTS 
AND PRACTICES, AND DISCLOSURE OF THE INVOLVE

MENT OF MA NA GE MEN T IN SP EC IFIED TYPES OF 
TRANSACTIONS

Proposed Amendments to Rules and Schedules

The Securities and Exchange Commiss ion today announced 
a series of  rulemaking proposals designed further to promote 
the refiabibty and completeness of the financial information 
which issuers are  required  to file with  the  Commission 
pursuant to the Securities Exchange Act  of 1934. These 
proposals would  require each issuer registered pursuant to 
Section 12 of the Securities Exchange Act. or required to file 
periodic reports pursuant to Section 15(d), to

(1) maintain books and records accurately  reflecting the 
transactions and dispositions of assets of the issuer; 
and

(2) maintain  an adequate system of internal accounting 
controls designed to  prov ide reasonable assurance that 
specified objectives are satisfied.

In add tion , the Commission, in order  to protect the rekatxMy 
of financial information required to be filed pursuant to the 
federal secun ties laws and to protect the integrity of the 
independent audit  of issuer financia l statements required 
under existing Commission rules, is proposing rules which 
would explicitly

(1) prohibit  the falsification of an issuer's accounting 
records; and

(2) prohibit  the  officers, direc tors,  or s tockholders of an 
issuer from  making false, misleading or incomplete 
statements to an accountant engaged in an examina
tion o f the issuer.

Although, as discussed herein, the Com miss ion’s authority Io 
promulga te rules of this  na ture does not  rest sole ly on 
Section 13 of  the Securities Exchange Act, these rules, if 
adopted, would  be codified in a new Regulation  13B, entitled 
"Accuracy of Books, Records, and  Reports."

The Commission believes that these proposals, while  not 
directed  sole ly to the  problem of que stionab le or  illegal 
corporate payments and practices, would serve to create a . 
dim ate  wh ich would  signi ficantly discourage repetition of the 1 
serious abuses which the Commiss ion has  uncovered in this 1 
area. The Commission's experience has indicated that im- J 
proper corporate payments are rarely reflected correctly in 
the corporate books and records  and,  indeed, are often jj 
symptomatic  of a failure in the  system of corporate internal -1 
accounting controls. In addition,  the need to suppress infor- i  
mat ion concerning such  payments freque ntly  entails  the 'J 
falsification of records and the  deception of auditors  : >a

Because of the unique significance ol such payments in the ) 
evaluation  of the  competence  and integrity  of corporate 
management, the Commiss ion is also proposing to require
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disclosure, in connection with any proxy solicitation or infor
mat ion state ment pursuant to Regulation  14A under the 
Secunties Excha nge  Act. of the  tacts per tain ing  to the 
involvement  o l any  officer or dire cto r in such corporate  
payments, and  o l any  corporate  pol icy concerning such 
matters . ’

Background

Beginning in 1973. as a resu lt ol the work ol the Office  o l the  
Waterga te Special Prosecutor, the Commission  became 
aware ol a pattern ol  conduct involving the use ol  corporate 
funds for  illegal dom estic poli tical cont ribut ions.  Because 
these activ ities  involved matters ol  significance to pub lic 
investors,  the nond isclosure ol  which entail violations ol  the 
federal  secur ities laws, on March 8, 1974, the Commission 
published a statement expressing the views of its Division of 
Corporation Finance concerning disclosure of these matters 
in public filings. See Securities Act Release No. 5466 (Mar. 8, 
1974).

Subsequent Commiss ion invest iga tions revealed tha t in
stances of undisclosed quest ionable or illegal corporate pay
ments— both domestic and foreign— were indeed widespread 
and represented a serious breach in both the operation ol the 
Commiss ion's  system ol corporate disc losure and, corre 
spondingly. in pub lic confidence in the integrity o f the system 
ol  capital  formation . On May 12. 1976. the  Com miss ion 
submitted to the Senate Banking, Housing and Urban Affairs 
Committee a detailed "Report on Questionable and Illegal 
Corporate  Payments and Practices'' ('M ay  12 Report" ). That 
report descr ibes and analyzes the  history of the  Commis
sion's activ ities concerning improper corporate payments and 
outlines the legis lative  and other responses which the  Com
mission, based on its experience, recommended to remedy 
these problems. One of the key conclusions drawn in the 
May 12 Report was th at

The almost universal charac teristic  of the cases re
viewe d to date by the Commission has been the  
apparent frus tration ol our  system of corporate ac
countability  which has been designed to assure that 
there  is proper  accounting o l the use o l corporate funds 
and that  documents filed with the  Commiss ion and 
circulated to shareholders do not omit or misrepresent 
mater ial (acts. Millions  ol dollars of funds have been 
inaccurately recorded in corporate books to facilitate  
the making of questionab le payments. Such falsifica
tion of records has been known to corporate employ
ees and often to top  management, but often has  been 
concealed from outside  auditors and counsel and out
side directors. j

Accord ingly, the pnmary thrust ol our actions has been 
to restore the  effi cacy ol  the  sys tem ol corpora te 
accountabi lity and to encourage the boards ol directors 
to exerc ise their  authority  to deal with the issue. May 
12 Report at a.

On the basis ol the conclusions in the May 12 Report, the 
Commission , in addition to pursu ing its enforcement and 
disclosure programs actively , proposed a 2-p ronged  ap
proach to prevent further such abuses First, the Commission 
recommended tha t Congress enac t legislation aimed ex 
pressly  at enhancing the accuracy o l the corporate books and 
records and the reliability  ol the audit process which consti
tute the foundations  ol the system ol corporate  disclosure. 
Spe cifically , the Commission propo sed  leg isla tion which 
would

(1) require issuers Io make and  keep accurate books
and records; ‘

(2) requi re issuers  to devise  and  maintain a system o l '  
internal accounting  controls meeting the obje ctives 
articulated by the Amer ican Institute ol Certified Public 
Accountants in S tatement on Auditing Standards No. 1. 
Section 320  28 (1973),

(3) proh ibit the  fals ificat ion of corpora te accounting 
records; and

(4) prohib it the making of false, misleadng. or incom 
plete statements  to an accountant in connection with 
any examination or audit.

The second prong of the Commission ’s suggested attack on 
the problem of questionab le and  illegal  corporate payments 
involved streng thening  the  independence and vitali ty ol cor
porate  boards ol  directors by requ iring that companies main
tain audit committees comprised o l independent  direc tors and 
by encouraging the separation o l the  functions  of independ
ent corporate counsel and direc tor. In the May 12 Report , the 
Commission proposed that, at least  init ialy , these principles 
cou ld best  be implemented by amendment to  the listing 
requirements ol  the New York Stock Exchange and  the mles  
o l the other sel l-regulato ry organizations, rather than by direct 
Commission action. *

Senator Proxrmre. Chairman of the Senate Committee on 
Banking.  Housing and Urban Affairs , introduced, as S. 3418, 
the Commission 's legislative proposal, and held heanngs on 
that and other bills related to the problem of illicit corporate 
foreign payments. ’  Ultimately, the Committee refer red a bill 
to the Senate floor— S. 3664— which em boded aU of the 
Commission 's legislative recommendations (as well  as cer
tain  o ther proposals). 4 On September 15, 1976, the  Senate, 
by a vote ol 88-0 unanimously  passed S. 3664. The  House o f 
Representatives, however, was  unable Io com plete work on 
this legislation before  adjournment sine d e  on October 2, 
1976

The Commiss ion continues Io believe that Congressiona l 
action on the legislat ion which it proposed, in the  May 12 
Report would be the most desi rable  means of demonstra ting 
a national commitm ent to end ing  the types o l corporate  
misconduct, and defiance ol the recordkeeping systems on 
which disclosure under the secunties laws is premised, which
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the Commission 's investigations have uncovered. ’  The  Com
mission also believes that the serious abuses which its May 
12 Report and subsequent activities have disclosed require 
prom pt remedial action and has never taken the position that 
legis lation  is the sole means by which the substantive  goals 
of its proposals could be effected Indeed, the Commission 
believes that the close relationship between the objectives 
wh'Ch Congress, in 1934, sought to accomplish  by enactment 
of the Securities Exchange Act and the subs tance of its 
legislative proposals places those proposals within the reach 
of the Commission's general  rulemaking  author ity under  
Section 23(a) of the Securities Exchange Act. Accordingly, 
the Commission  is today publishing for comment  rulemaking 
proposals which would accomplish the objectives o, its  earlier 
legis lative  recommendation.

Maintenan ce of  Accurate  Corporate Boohs an d Records  
an d an A ttendant System of  Internal Accounting  Control

The Commission has found that improper and undisclosed 
expenditu res o f corporate assets are frequently accompanied 
by inaccurate maintenance, or outnght falsif ication, of corpor
ate accounting records  and, similarly,  failure in the internal 
cont rols system designed to insure the  accuracy of corporate 
records and the utilization  of  assets solely for proper pur
poses. In this regard, the  May 12 Report states:

[M]ost of the instances of reported abuse also  involved 
som e falsificat ion of  corporate records or  the  mainte
nance of records that appear to be  inadequate . In 
many of the reports submitted votuntanty by corpora
tions, the description of the payments and their  docu
mentation appears to have been inadequate  to permit 
ready identification or verification of the purpose of the 
payments. Similarly, the reports the Commission  ob
tained as a resu lt of enfo rcem ent actions disclose 
flagrant instances of abuse of the system of corporate 
accountability, including the establishment and mainte
nance of substant ial off-book funds that were  used for 
var ious purposes, some questionable and some clearly 
illegal.

Many of the defects and evasions of  the system of 
financ ial accountability represented intentional attempts 
to conceal certain activities. Not surpris ingly, corporate 
officials are unlikely to engage in questionable or illegal 
conduct and simu ltaneously  reflect it accurately  on 
corporate books and records. We regard this to be a 
significant point, and one that is central to (remedia l 
measures). May 12 Report at 41-42.

a. Maintenan ce of  accurate  re cords*
J

In ig ht of these findings, the Commission is proposing for 
comment new Securities Exchange Act Rule 13b-1 which 
would require every  issuer registered with the Commission 
pursuant to Sections 12 or 15(d) of the Securities Exchange 
Act  to make and keep books, records, and accounts which

accurately and fa irly* reflect tho transactions of  the  issuer and 
the d isposit ions of its assets.’  The  Commission believes that 
such a rule will discourage the types ol misconduct which 
thrive in the absence of adequate recordkeeping.

The Commission 's authority to promulga te such a rule under 
existing law, and the obliga tion to mainta in accurate books 
and records, stems from  the reporting requiremen ts ol the 
federal securities laws.* Section  12(b)(1) of the Securities 
Exchange Act, for example, permits  regist ration  of issuers 
only upon the filing with the Commission of such informat ion 
as the Commission may require,  as necessary or  appropria te 
in the public interest or  for the protection of investors,  in 
respect of. among o ther things: "

(A) the organization, financial struc ture and nature  of 
the business:

(J) balance sheets  for not more  than the three preced
ing fiscal years, certified if required by the rules and 
regulations of the Commiss ion by independent public 
accountants:

(K) profit and loss statements tor not more than the 
three preced ing fiscal years, certified if required by the 
rules and regula tions of the Commission, by independ
ent public accountants: and

(L) any further financia l s tatements which the  Commis
sion may deem necessary or appropriate  for  the pro
tection of investors.

Likewise, Section  13(a) authonzes the Commiss ion Io compel 
the filing of annual reports, certified by independent public 
accountants if the Commission so requires, and other infor
mation necessary to up-da te Section 12 registration state
ments .' The Commission's activ ities concerning questionab le 
or illegal corporate payments and practices have demon
strated a connection between the failure to disclose such 
misconduct in reports filed  pursuant to Section 12, and 13, 
15(d) and the  fai lure  to ma intain  reliable  and aud itab le 
corporate records Accordingly, rules such as proposed Rule 
13b-1 cons titute "such rules and regu lation: as may be 
necessary or appropr iate to implement the prov isions of (the 
Exchange Act )' Section 23(a)(1). Absent reliab le underlying 
corporate records, the preparatoon of financ ial statements in 
accordance with  generally accepted account ing pnndple s 
would be extremely difficult.

b. Maintenance of a system o f in ternal  ac coun tin g con trols

Proposed Rule 13b-2. which requires management to devise 
and maintain a system of internal accounting controls,  is 
closely related to proposed Rule 13b-1 in both purpose and 
statutory foundation The reliabil ity of  corporate records is 
dependent on the e ffectiveness of the procedures adopted to

1516/SEC DOCKET



insure that corporate transactions are. in tact, reflec ted in 
those records and. converse ly, to insure that assets are not 
exposed to unauthonzed access and use Accord ingly, pro
posed Rule 13b-2 would require that issuers  tiling reports 
pursuant  to Sections 12 or 15(d) of the Secunties Exchange 
Act maintain an adequate system ot internal accounting 
controls sufficient to provide reasonable assurance that:

(a) transactions are executed in accordance with man 
agement's general o r specific authorization;

(b) transactions are  recorded as necessary (1) to 
permit preparation of financia l statements in conformity 
with generally accepted account ing principles or any 
other critena applicable to such statements and. (2) to 
maintain  accountabi lity for assets;

(c) access to assets is permit ted only in accordance  
with management 's authorization; and

(d) the recorded  accountability for assets is compared 
with the existing assets at reasonable intervals and 
appropnate action is taken with respect to any differ
ences.

These proposed objectives for a system of internal account
ing controls have  been drawn from the objecsves of such a 
system defined by the American Institute of  Certified Public 
Accountants  in Statement on Aud iting Standa rds  No. 1, 
Section 320 28 (1973). The Commreson bekeves that these 
goals provide a reasonable basis for the  implementation  of 
the required system of contro ls, and that such objectives are 
already fam iia r to the business community.

The estab lishment and main tenance of a system of internal 
controls is an importan t management obigabon . A fundam en
tal aspect of managements stewardship respons ibility is to 
provide shareholders  with reasonable assurance that the 
business is adequately controlled. Addbonaky. management 
has a responsibility to furnish shareholde rs and potential 
investors  with reliable financial informat ion on a t imely  basis. 
An adequate system cf internal accounting controls is neces
sary to managements discharge of these obligat ions.'0

Systems of controls will, of course,  vary from company to 
company. The size  of the business, divers ity of operations, 
degree of centralization of financia l and opera ting manage
ment, amount o f contact by top management with day- to-day 
operations, and numerous other circumstances are factors 
which management must  consider in establish ing and main
taining an internal accounting controls system. The des ign of 
any such system necessar ily involves exercise of  manage
ment's judgment, and enta ils the balancing of the cost of 
implementing any given internal  accbunting control  against 
the benefit to be derived. By requinng that a system provide 
reasonable assurance that the specified objectives are met. 
the Commission's proposed rule recognizes that the issuer 
must, in good fadh, balance the costs and benefits as they 
relate to  the circumstances of that company The defin ition of

the term "reasonable assurance" in proposed Rule 13b-2 is, 
like the objectives for a system of internal accounting con
trols. taken from ex isting  accounting kterature. See Statement 
on Audting Standards No 1, supra. Section 320 32.

Although the Commission  understands that there may be 
practical limitations to the implementation  of  internal  account
ing con tro ls,”  the  Commiss ion believes that, despite  the 
inherent limitations on a system ol internal accounting con
trols . all compan ies shou ld estab lish  and mainta in such 
systems. A property funct ioning system should  prov ide rea
sonable assurance to investors that the data generated by 
that  system and em bod ed in intenm financial data or annua l 
financial statements  fairly reflect the issuer's financial pos i-z 
tion. Moreover, a properly functioning  system of  internal 
account ing controls, includ ing articulated policies  relat ing to 
improper payments, should signi ficantly discourage question 
able  o r illegal payments and practices .'2

Falsifi cat ion  ot Ac coun ting Records an d Decep tion  o f Aud i
tors

The Commission is also soliciting comment on a rule—  
proposed Rule 13b-3—which would prohib it the  falsification of 
corporate accounting records main tained pursuant  to pro
posed Rule 13b-1. and on a rule— proposed Rule 13b-4—  
which would p rohibit  issuer officers, direc tors, or shareholders 
from deceiving o r obstruc ting accountants in the discharge of 
their  responsibilit ies in connection  with the exam ination o f the 
financial statements  of issuers subject to Rule 13b-1. The 
Commiss ion believes that express proh ibitions o f this  nature, 
while  already implici t in existing law, are necessary to insure 
the effec tiveness of the proposed corporate recordkeeping 
requi rement and that such proh ibitions uniquely respond to 
problems which the Commiss ion's  investigations have  dis
closed:

The most devastating  disclosure tha t we have uncov
ered in our  recent experience with illegal or quest iona
ble payments has been the fact  that, and  the extent to 
which, some companies have  fals ified entries in their  
own books and records. A fundamental tenet of the 
recordkeeping system of American  companies is the 
notion of corporate accountability. It seems clear that 
investors are entitled to rely on the im pidt representa
tions that corporatio ns wil l account tor  the ir funds 
property and w il not •launder"  or  otherwise channel 
funds ou t of or  om it to  inc lude such funds in the 
accounting system so that there are nc checks possib le 
on  how  much of the corporat ion's funds are being 
expended  or whether in fact those funds are expended  
in the manner management later claims.

Concomitantly , we believe that any  legislat ion in this 
area  should  also conta in a pro hib ition aga ins t the 
making of false and misleading statements by corpo
rate officials or agents to those persons conducting  
audts of the company’ s books and records and  finan
cial operations May 12 Report at 58.
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a Prohibition aga inst fals ifica tion  o f accounting records

P nposed Rule 13b-3 would  prohibit  any person from falsity- 
111.4 corporate account ing records  required Io be  maintained 
pursuant to proposed Rule 13b-1. The Commission believes 
that such a prohibition is a necessary compliment to the 
requ irement that the issuer maintain accurate books and 
records. In many cases, instances of concealed corporate 
payments and off-book cash funds have resulted from the 
activities of particular individuals,  acting with or without the 
knowledge or author ization of top management, to cause 
Such transactions to be improperly reflected on the co-porate 
records. Proposed Rule 13b-3 would permit the Commission 
to take  act ion to preclude such individuals from  further 
frustrating either the system of corporate recordkeeping or 
the broader system of accountability by which management 
monitors  the  activ ities of the entire  array of indiv idua ls 
entrusted with corporate assets.

The Commission has given consideration to certain facets of 
the issue, discussed below, and has tentat ively concluded 
that proposed Rule 13b-3 would fall within its authority to 
promulgate rules "necessary or appropriate  to implement the 
provis ions of [the  Exchange Act ]" Section  23(a)(1). At the 
outset, it must  be recognized that, while the Commission 
proposes to codify the prohibition in question under Section 
13 ol  the Act, the Commission does not rely on tha t provision, 
in itself, to  furnish a complete  foundation for the proposed 
rule. In addition to the periodic reporting requrem ents, the 
rule also is predicated upon Sect ions 10(b). 14(a). 20(b) and 
20(c) of the Act. The Commission , from experience with the 
problems treated in  its May 12 Report , has concluded that the 
falsification  of accounting records has a strong propensi ty to 
lead to a varie ty of ev ils  aga ins t which Congress  has 
authorized it to take rulemaking action including:

(1) the utilization o f deceptive devices, such as materi 
ally false statements or matena l omissions, in connec
tion with the purchase or sale of securities by the 
means o f in terstate commerce;

(2) the filing of inaccurate and  incomplete penodic and 
annual reports with the Commission.

(3) the solicitation of proxies in contravention ol Rule 
14a-9, 17 CFR 240.14a-9; and

(4) the hindrance, delay, and obstruction of the making 
and tiling of required documents, reports, and informa
tion.

Accordingly, the Commission believes,'that a remedial provi
sion such as proposed Rule 13b-3 "would, if adopted, be 
within the scope of Sections 10(b), 13(a), 14(a). and 20(c) of 
the Act.

The Commission  believes it appropr iate to outline briefly its 
present views  ooncermng two issues related to the scope of 
Rule 13b-3. First, although Sect ion 13(a) author izes the

Commss ion to impose certain requ irements upon issuers. 
the proposed rule would create a proh ibi tion apptc ab le to 
any  person  The effects of a falsification in mak ing reports | 
required under Section 13 misleading or incom plete  are not, 
of course, contingent on the identity of the wron gdoer or on 
whether he acts  with the knowledge or acquiescence  of 
management. The falsification of account ing records consti 
tutes an obvious hindrance to the preparation of requi red 
reports, the evil which Section 20(c) was designed to prohib it, 
and, therefore, Section 20(c) ol the Act would  perm it the  
Commission to promulgate a rule of this nature app licab le to 
"any  director or officer of, or any owner of any securities 
issued by, any issuer required to file any document, report or  
other information." While a prohibition applicable to directors , 
officers, or secur ities holders might well serve to enco mpass 
many ol the problems the Commission has encountered, the  
Commission thinks  it desirable that the rule by broadened to 
reach any person who engages in the fa lsification o f a ccount 
ing records. This is especia lly appropr iate in light ol  Sect ion 
32(a) o l the Securities Exchange Act, which provides c riminal 
penalties lor “any person  who willfully and knowingly makes, 
or causes to be made, any statement  in any application, 
report, or document required to be filed under this title  or any 
rule o r regulation thereunder" (emphasis added).

Likewise, Section 10(b) of the  Act authorizes the Commission 
to prohibit  deceptive devices— regardless of by whom em 
ployed—in connection with the purchase or sale o f securities. 
Because the falsification of accounting records, especia lly in 
order to conceal questionable corporate payments, has an 
unavoidable tendency to lead to the concealment of mater ial 
information from purchasers and sellers of the issuer's securi
ties, and to the omiss ion ol such information from  pro xy 
solicitations, the Commission believes that the extension  of 
proposed Rule 13b-3 to any person is warranted.

Second, the Commission recognizes that not every falsi fica
tion of an accounting record wil l necessarily have  the ef fect of 
causing a violation ol  Rule 10b-5 and Section 20(c) . The  
Commission believes, however, as stated above, that the  
nexus between altered books and these v iolation  is so  d os e 
as to justify a rule of the  type proposed An attempt to defin e 
a class of "harmless" falsifications would appear to be futile  
and would  serve only to provide a loophole  fo r the  unscrupu 
lous.

b. Prohibition aga ins t dec ept ive  or  mislead ing  sta tem ents 
to auditors

Proposed Rule 13b-4 would prohibit  any  officer,  dire ctor  or 
shareholder of the issuer from making a materia lly false or 
misleading statement, or omitting to state any material fa d  
necessary to make statements made not misleading, to  an 
accountant in connection with an audit of the  financ ial state
ments the  issuer or the filing of required reports.”  The 
purpose and authority for this proposal are, in la rge measure, 
similar to those discussed in connection with proposed Rule 
13b-3. The accountant's examination of the issuer's financia l 
statements is one  of (he key safeguards to the reliab ility of
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(he system of financia l disclosure; to the extent that  individu
als ham pei or  frustrate the accountant's  work, the reliabil ity of 
that system is diluted

Although the Commission  s legislative proposal would  prohibit 
"any person" from engag ing in the types of inter ference with 
the accountant's work which proposed Rule 13b-4 proscribes, 
the proposed rule itself extends only to the indiv iduals to 
which Section 20(c) of the Securities Exchange Act applies; 
"any  direc tor or officer of. or any owner ol  any  secunties 
issued by. any issuer."  The  Commission adheres to its 
position that a prohibition extending to “ any person" would be 
desirable  and not concluded that  it would lack the authority to 
promulgate a rule of that  scope The Commission has. 
however, determined that, tor the present, a rule identical in 
coverage to Section 20(c) would be adequate to meet the 
abuses which it has uncovered in this area, and that rulemak
ing action of greater coverage is inappropnale.”  It must  be 
stressed, however, tha t the  exclusion from the  express 
language of proposed Rule 13b-4 of low- leve l corporate  
employees and persons unaffikated with the issuer does not 
indicate that those ind ividuals may mislead  the issu er's  
accountants with impunity In appropriate  circumstances, the 
existing antifraud provisions of the  federal secunties laws, 
and the concept of aiding and  abet ting, can be invoked 
against those who dece ive the aud tors of a publ icly held 
corporation. In this area, as in other areas  where duties and 
liabilities are created under the federal secunties laws, case- 
by-case balan ong of the needs of  the invest ing p ublic  against  
the interests of those who have engaged m conduct mjunous 
to investors is essential.”

It has been suggested that any prohibition such as proposed 
Rule 13b-4 be limited to proscr ibing msiea dn g mntten com
munications v*th  audto rs The Comrmsson believes, how
ever, tha t such a limitation would be iH-advwed. One engaged 
in an au dt  o f corporate books and records can be misled by 
an oral misstatement jus t as by a writ ten one . and the 
resulting injury to investors  can be serious. Moreover, section 
12(2) of the Securities Act, and also  the several antrfraud 
provisions of the Secunties Exchange Act. have long been 
applied in Comm ssion  and private actions to oral  missta te
ments without unusua l o r unintended consequences.

Disc losure Concerning Que stionable Payments in Proxy  
Solic itation

The Commission  is  also proposing amendments to schedule 
14A under the  Securities Exchange Act of 1934 to require 
informat ion in proxy statements concerning the involvement 
ot top management in speci fied types of questionable or 
ilegal corporate payments or transactions and concerning 
formal corporate policies  as to su fh  matters. Specifica lly, 
these amendments would  add two new Subitems. 6(d)(1) and 
6(d)(2) to Schedule 14A which would  deal, respect ively, with 
dsclo su re of questionab le transac tions and ds clo su re of 
corporate polic ies regarding such matte rs As discussed  
below, the Commission  believes that this type of informat ion 
is particu larly rele van t to shareholder proxy and voting deci
sions.

Proposed Item 6(d)(1) would  require disclosure of

the malenal facts pertaining to the involvement of any 
director of the issuer, any person nominated for elec
tion as drecto r. or any execu tive officer of the issuer in 
any material political contributions by the  issuer o r from 
its assets, whether legal or illegal. (' •)  the disburse
ment or receipt of corporate funds outside the normal 
system ol accountability; payments, whether direc t o r  
ind rec t. to or from foreign or domestic governments, 
officials , employees or agents tor purposes other than 
the satis faction  o f lawful obliga tions,  or any  transact ion 
which has as its intended effect the transfer of issuer 
assets in the manner desenbed;  the  improper or  inac- /  
curate  reco rding of payments and  receipts on the 
books of the issuer or its subsidianes; or any other 
matters of a similar nature involving disbursement of 
issuer assets ' 7

Discuss ion could, however, be omit ted of any facts which 
have pre viously been both reported in a filin g with the 
Commiss ion and desenbed in an issuer document dstnb ute d 
to shareholders.

The  Commission believes that information concerning  disc lo
sure of the facts regard ing the involvement of  di rectors or  top 
officers  in reported instances of questionable  payments is 
high ly signi ficant to shareholders in determining whether to 
give a proxy. A previous Com mission  public inqu iry sug
gested that many investors use different  criteria in determin
ing whether to  give a proxy than in making investment 
dec isions.”  The proxy solicitation process is, of course, the 
most direct oppor tunity  which shareholders  have  to endorse 
or  reject the stewardship of those entrusted with Ihe dis
charge of corporate affairs. Nevertheless, in many of the 
dis clo sures conce rnin g questionable  or  illegal  corpora te 
transactions appeanng in current and annua l reports filed on 
Forms 10-K and 8-K—which are desig ned to supp ly updated 
and  current information concern ing the registrant— the role of  
particular members of management has  not been fu ly  set 
forth. Where individuals who are standing for elect ion to a 
oorporale board or who a re a part of top management which 
is solicit ing proxies have been involved in, or  personally  
aware of. questionable or illegal corpora te transactions, the 
Commiss ion believes that shareholders are entitled to more 
detailed informat ion concerning  the ir ro le in  such matters than 
might otherwise be necessary

Concerning  the existence  and substance of any corporate  
policies dealing with questionable transactions, the Com mis 
sion believes that,  in at least some  circums tances , such 
policies  are of suff icient importance to investors to merit  
inclus ion in proxy statements. The Commiss ion also recog
nizes. however, that, in a different  context, it dec lined to 
require the ds closure of poficy statements alone in  light o f the  
fac t that such statements are sub jec t to  pub lic rela tions 
posturing or Io the recitation of boiler-plate assertions o f good 
faith, and do not permi t ot any type o f verif ication.”

SEC DOCKET/1519

91-391  O -  7T -  14



206

In the case of the specified  types of questionab le practices, 
however, the Commission be eves that the oppor tunity tor 
investors to compare any stated policy to the actual conduct 
of those seeking shareholder proxies or votes is especially 
meaningfu l And, given the fact that over 200 registrants have 
made disclosure concerning specific instances of misconduct 
of this nature, any policy statement which may have been 
adopted will be  readily subiect to comparison with specific 
fact s ituations.  Because, however, of these special considera
tions regarding general Corporate policy pronouncements, the 
Commission is considenng two alternative formulations of 
proposed Subitem (d)(2) concerning corporate policies  as to 
questionable payments and transactions Alternative A would 
require all issuers subject to Regulation 14A to include in 
every proxy solicitation disclosure o f whether  or  not the  issuer 
has adopted any forma l policy  regarding the types of ques
tionable payments and transactions spec ified in proposed 
Item 6(d)(1). Alternative B, on the other hand, would require 
such disclosure only where  the  issuer was also required, by 
virtue of proposed Item 6(d)(1).  descnbed above, to disclose 
facts concerning some particular ques tionable or illegal pay
ment or transaction. The Commiss ion invites  comment on the 
advantages and disadvantages of each approach in order to 
assist it in determ ining  which, if e ither, should be adopted. 

Conclusion an d Reques t lor Comment

The Commission believes that the  proposed rules herein, in 
conjunction with its suggestion that the self-regu latory organi
zat ions conside r requ inng cer tain  steps to enhance the 
independence of corporate boards, have  the potentia l signifi
cantly to enhance the reliab ility  and  accuracy of  issuer 
financial report ing.10 Likewise, the Commission  believes that 
a specific disclosure requirement concerning the involvement 
of top management in improper corporate payments may be 
appropnate in connect ion with  the sokotaBon of proxies The 
Commission recognizes, however, that the area is ctfficult 
and complex, and intends to afford care ful considera tion to 
the views of all interested persons before  taxing final action 
on all. or  any part of, these proposals.

All interested persons are invited  to submit their views  and 
comments, in t iiphcate. on the foregang proposals to George 
A. Fitzsimmons, Secretary, Securities and Exchange Com
mission, Washington,  D.C. 20549 on or befo re the dose  of 
business March 11, 1977. The Commission  specifica lly in
vites comment on (1) the effect, operation , and  desirability of 
the  projjosals herein; (2) the impact wh ich these proposals,  if 
adopted, would be likely to have on the abuses outlined in the 
May 12 Report;  (3) the extent of the Commiss ion's  authority 
in the areas involved; (4) whether it wou ld be appropnate to 
exempt  issuers registered under the. Investment Company 
Act of 1940 from  the operation of any fif  these  proposals; and 
(5) pursuant to Section 23(a)(2) of the Secunses Exchange 
Act, the (kety impact, if any, which these proposals would 
have on competition.

All such communica tions should refer  to  F ile S7-671 and will 
be available for pub lic inspection and copy ing at the Commis

sion's Public Reference Room, 1100 L Street, N.W , Wash
ington, D C. The text of the proposed amendments d iscussed 
herein is set forth below

TEXT OF PROPOSED AME NDM ENTS

(new] REGULATION 13B. ACCURACY OF BOOKS, REC
ORDS, AND REPORTS

(existing Rule 13b-1 shall  be renumbered as Rule 13b-18J 

§ 240.13b-1 Accounting records.

Every issuer which is required to file any  report pursuant to 
Section  13 or 15(d) of the Act (and the  Commiss ion's  rules 
and regulations thereunder) shall make and keep books, 
records, and accounts which accurate ly and fairty reflect the 
transactions of the issuer and the dispositions of it s assets. 

§240 14b-2 Internal controls system lor accounting records

(a) Incident to  the mak ing and keeping of such books , 
records , and accounts as are required pursuant to Rule 13b-1 
of this regula tion, every issuer shall devise and maintain an 
adequate system of internal accounting controls suffic ient to 
provide reasonable assurance that

(1) transactions are executed  in accordance with man
agement's  general or specific authorization;

(2) transactions are recorded as necessary (i) to  permit 
preparation ol financial statements in confo rmity  with 
generally accepted accounting pnn aples or any other 
critena applicable to such statements, and (ii) to main 
tain  accountability for assets;

(3) acoess to assets is permitted only in accordance 
with management's authorization;

(4) the recorded accountability for  assets is compared 
with the existing assets at reasonable intervals and 
appropria te action is taken with respect to any dffe r- 
ences.

(b) As used in (a) of this  rule, the term “ reasonable assur
ance" shall mean that the cost of internal accounting contro l 
need not exceed the benefits expected to be derived. The 
benefits consis t of reduct ions in the risk of failing  to achieve 
the ob jectives implicit in  the definition of accounting contro l. 

§240 l3b-3 Fals ification of accounting records.

It sh al  be unlawful for any person, direc tly or indirectly,  to 
falsity, or cause to be falsified, any book, record, account, or 
document, made  or kept  pursuant  to  Rule 13b-1 of this 
regulation.

§240.13b-4 Obstruction ol accountants.
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I! shall be unlawful lor any director or officer of. o r any owner 
of any securities issued  by. any issuer

(a) di rectly or indirectly, to make, or cause to be made, 
a material ly false o r misleading statement ; or

(b) direc tly or indirectly , to omit to stale , to  cause 
ano ther person to omi t to state , any material fact  
necessary in order to make statements made, in the 
light o f the circumstances under which such statements 
were made, not misleading, to an accountant in con
nection with (1) any audit or examination of the finan 
cial statements of the issuer required to be made  
pursuant to this subpart, or (2) the preparation or filing 
of any document or report required to be filed with the 
Commission pursuant to this subpar t or  otherwise.

[amended) §2 40 14a-101 Scheduled 14A. Information re
quired in proxy statement

Item 6 Nominees and directors 21

(d)(1) State the material facts pertaining to the  invo lvement of 
any director of the  issuer , any person nominated for election 
as director, or any executive officer of the issuer in any 
materia l pol itical con tributions by the  issuer or from  the 
issuer's assets, whether legal or illegal: the disbursement  or 
rece ipt of corporate funds outside the  normal system of 
accountabi lity; payments, whether direct or  indirect , to  or from 
foreign or domestic  governments,  offic ials, emp loyees or 
agents for purposes other than the  satis fact ion of lawfu l 
obliga tions,  or any transaction which has as its intended 
effect the  transfer of issuer assets for the purpose of effecting 
such a payment; the improper or inaccurate recording of 
payments and rec»Dts on the books of the issuer or its 
subsidianes; or any other matte rs of  a simitar nature  involv ing 
disbursements erf issuer assets Disclosure need not be made 
of any matter which has been previously reported in a filing 
with the Commission and  described in an issuer document  
distributed to shareholders.

(d)(2) (Alternative A) Indicate whether or not the issuer has 
any policy  regardng payments or transactions of the type 
described in (1). If the  issu er has  such a pokey, brief ly 
desenbe i t  If the policy is set forth in a written  document, 
three copies thereof are to be filed with the Commiss ion at 
the time preliminary mater ials are filed pursuant to Rules 14a- 
6 or  14c-5.

(d)(2) [Alternative 0)  If the issuer i$ required to disclose any 
payment or transaction pursuant to  (1). then, in addition to 
such disclosure, indicate whether or not the issuer has any 
pokey regarding payments or transactions ol the type de
scribed in (1). If the  issuer has such a pokey, bnefty desenbe 
it. If the pokey is set forth m a wntten document, three  copies

thereof are to be filed with  the Commission at the  time 
prekminary materials are filed pursuant to Rules 14a-6 or 
14c-5

By the Commission

George A Fitzsimmons 
Secretary

1 It should  be noted that, in large measure, the proposals 
herein codify existing law rather than create  new  obligations. 
One who, for example,  falsified corporate  records or deceives 
corporate  auditors would,  depending on  the facts and ci rcum
stances involved, have  engaged  und er pre sen t law  in a 
violation of the antif raud provisions of the federal secur ities 
laws. Likewise , disclosure of the  items  pro posed to be 
included expressly in Schedule 14A would, if mater ial, be 
required under  ex isting law.

2 Exhibit D to the  May 12 Report is a letter, dated  May 11. 
1976, from Chairman Hills to Exchange  Chairman Batten 
suggesting that the New York Stock Exchange  ("NYSE  ') 
cons ider action of this nature Subsequently, on September 
7. 1976, the NYSE circulated a proposa l requinn g listed 
domestic  (but not foreign) issuers to estabksh independen t 
audit committees and. on January 6. 1977, took fina l action 
thereon. The Commission , pursuant  to Section 19(b) of the 
Securities Exchange Act. will formally cons ider the  terms and 
conditions ol the Exchange's proposal, after opportun ity for 
public comment.

To  date, neither the NYS E nor the  other self -regulatory 
organ izations have taken action with respect to  the Commis
sion's suggestion that consideration be given to "whether 
members of law firms wrfiich have the responsibility  of advis
ing the corporation, including the board , shou ld also serve as 
members of that  board o f d irectors." May 12 Report a t 67 and 
at Exhibit  D. p. 2.

3 Heanngs Before  the Committee on Banking, Housing and 
Urban Affairs  U S. Senate, on S. 3133. S. 3379, and S. 3418, 
94th Cong. 2d Sess. (May 18, 1976).

4 See S. Rep. No. 94-1031, 94th Cong.  2d Sess. (1976).

5 Cf May 12 Report at 57:

[TJhe ques tion orf illegal or  questionable payments is 
obviously a matter of  national and  international con
cern. and  legislation in  th is a rea is desirable in o rder to 
demonstrate clear Congressional policy with respect to 
a thorny and controversial problem.

‘  In connect ion with Congressional consideration of S. 3418 
and its progeny, some concern was expressed  over whether 
the phrase "accurately  and fairly" in the  legis lation  connoted 
an unatta inable measure of exact itude. As the  Senate Bank
ing. Housing and Urban Affa irs Committee observed:

SEC DOCKET/1521



208

The term 'accurately' in [S 3664) does not mean 
exact precision as measured by some abstract pnna- 
pie Rather,  it means that an issuer 's records should  
reflect transactions in conformity with accepted meth
ods of recording economic events Thus, for  example, 
recording deprec iation in a manner permit ted by the 
Internal Revenue Code may not be a precise measure
ment, but it is neverthe less clearty a permissible  one 
within the intent of [this  requirement) . S. Rep. No 94- 
1031, supra, at 11.

The Com miss ion agrees with this observation. Moreover,  the 
Commission  believes that to require a lesser standard in 
defining the obligation to keep books and records could lead 
to the argument that fals ificat ions or omissions below a 
certain dollar amoun t may be tolerated.

7 In propos ing  this language in the May 12 Report, the 
Commission  did not, of course, intend the phrase "disposi
tions of its assets"  as in any sense a limitation on the scope 
of the requirement tha t accurate  books and  records be 
maintained. The issuer 's responsib ility to keep records cor
rectly reflecting the status of its liabilities and equities  is no 
less than its obligation to maintain  such records conce rning  
its assets.

The word  "transactions' in the proposal encompasses accu
racy in accounts o l every character, and the phrase "d isposi
tion of  its assets"  was added simply to  reflect the fact that the 
abuses outlined  in the  May 12 Report inv olved almost  
exclusively improper accounting for  assets. In any  event, 
proposed Rule 13b-1 is in tended to require accuracy through
out an issuer's accounting records.

•  See S. Rep. No. 94-1031, supra, at 11.

• In this regard Section 13(b) authorizes the  Commission  to 
prescribe

the  form or forms in which the requi red informat ion 
shall  be set  forth, the  items or detai ls to  be shown in 
the balance sheet and the earnings statement, and the 
methods to be followed in the p reparation  ot reports,  in 
the appra isal or va luation of assets and liabihties. in the 
ceterm ination of deprecia tion and  dep letion , in the 
differentiation of recurring and nonrecurring income, in 
the differentiation of investment and operat ing income, 
and in the preparation,  where the Commission deems it 
necessary or  desirable, of separate and/or consoli
dated  balance sheets or income accounts of any  
person directly  or indirectly controlling or controlled by 
the  issuer, or any person under (firect or ind irect 
common control with the issuer. . .J.

10 The  term "internal account ing cont rols"  does not ordinarily 
encompass all corporate policies  and procedures. Matters of 
efficiency, employee relations, and production qual ity control, 
for example, should  not be confused with the account ing 
cont rols established to insure the reliabil ity ol financial infor
mation.

”  Statement on Auditing Standards No. 1 sets forth some of 
these limitations:

There are inherent limitations that should  be recog
nized in considering the potentia l effectiveness ol any 
system of accounting control In the perfo rmance of 
most  cont rol procedures,  there  are  poss ibili ties  for 
errors arising from such causes as misunderstanding of 
instructions,  mistakes of judgment, personal careless
ness, distraction, or fatigue Furthermore, procedures 
whose effectiveness depends on segregation of duties 
obviously can be circumvented by collusion.

Similarly, procedures des igned to assure the execut ion 
and recording of transactions in accordance w ith man
agement's authorizat ions may be ineffective against 
either errors or irregularities perpe trated by manage
ment with respect  to transactions or to the estim ates 
and judgments required in the preparation of financ ial 
statements. In addition to the  limitat ions discussed  
above, any project ion o f a  current evaluation of  internal 
accounting control to future periods is subject to the 
risk that the procedures may become inadequate be- ~ 
cause of  changes in conditions and that the deg ree of  
compliance with the procedures may deteriorate. State
ment on Auditing  Standards No. 1, supra . Section  
320 34

11 The Commission recognizes that no system of internal 
controls can, in itself, p revent every kind o f misconduc t which 
the Commission has encountered  in this area. It does not 
follow, however, that a requirement that such a system be 
maintained is idle or supeiflous. and  the  Commission  be
lieves that effective systems of internal accounting controls 
can discourage such misconduct

”  The Commission  intends that this rule would encompass 
the audit of issuer financial statements  by independent ac
countants: the preparation ot any required reports, whether 
by independent or internal accountants: the prepa ration  of 
special reports required to be filed  with the Commission , as. 
for example, pursuant to judicial orders incident to  Commis 
sion enforcement proceedings: and any other examina tion 
conducted by an accountant  and culminating in  the filing of a 
document with the Commission.

' ‘ The fact that proposed Rule 13b-4 is narrower in scope 
than its legislative counterpart does not indicate that the 
Commission has determined to  accept the posit ion of certain 
commentators who. in response to the  Commiss ion's  legisla
tive proposal, argued that a prohibition applicable to third 
parties would discourage such persons from responding to 
requests for confirmation of account  balances or otherwise 
cooperating with accountants. In this regard, the  Senate 
report on S. 3664 states:

By specifically prohibiting matenal false  or misleading 
statements or omissio ns to sta te mater ial fac ts to 
auditors , the  bill is designed to enc ourage care ful 
com munications between the  auditors  and persons
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from whom the autolors seek informat ion in the autol 
process The Committee does not believe that this 
provis ion will inhibit such communications and intends 
that this prohibition is to be directed only at those who 
fail to exercise due care in furnishing information to 
aud itors engaged  in an au dt , a stan dard that we 
believe represents what is customanly expected in 
normal commerce, S. Rep. No 94 -1031,94th Cong. 2d  
Sess. at 12 (1976).

'•  Cl. Sections 11 and 12 of the Secunties Act of 1933, 15 
U.S.C. 77k and 771; see H Rep No. 85, 73rd Cong. 1st 
Sess at 9 (1933).

’♦T he  Commission specifically invites comment  on whether 
law ful  corporate political contnbutions should be included in 
this instruction.

”  The Commission  intends that the phrase "disbursement or 
receipt ol  corporate funds outside the  normal system of 
accountabil ity" would encompass the lu l range ol  schemes 
by which olf-boo k pools ol  assets are accumula ted, inclu d
ing, lor  example, overtoiling, unrecorded transactions in viola
tion of foreign exchange controls , and embezzlement incident 
to the Aversion of corporate assets to improper purposes. 
Likewise, abuses such as the main tenance to a factitious set 
ol books would fall within "improper or inaccurate recording  to 
payments or receipts."

'•  See Secunties Act Release No. 5627 at 36 (OcL 14, 1975) 
(40 FR 51656).

”  See id. at  33.

”  The Commission is also considenng so tatmg  comment on  
the question of whether to require some form to reporting to 
shareholders concerning the issuer s system of internal  ac
counting control.

”  The Commission has previously announced a proposal to 
amend Schedule 14A, indu cing the alteration of the caption 
of Item 6 to read "Information Regarding Management."  See 
Secunties A d  Release No. 5753 (Nov.  2, 1976) [41 FR 
49493).

SECURITIES EXCHANGE ACT OF 1934
Release  No. 131 86/January 19 ,1977

In the Matter of

NATIO NAL ASS OCIATION OF SECURIT IES DEALERS, 
INC.
1735 K Street, N.W.
Washington.  TJ.C. 20006

(SR-NASD-76-14)

ORDER APPROVING PROPOSED RULE CHANGE

The National Assoc iation  of Secu rities  Dealers.  Inc. (the 
"NASD") submitted on Decem ber 3, 1976, a proposed rule 
change under Rule 19b-4 to amend Schedule D under Article 
XVI ol the NASD By-Laws by adding a new Part  III to 
Schedule  D. redesignating existing Part III ol  Schedule D as 
Part V thereto, redesignating existing Parts  V through X of 
Schedule D as Parts VI through XI respectively, amend ing 
Part IV o l Schedule D to add a new Section  D thereof, and 
redesignat ing existing Sections D and E to Schedule D as 
Sections E and F respectively. Part III of Schedule D, as 
proposed to be added by the  proposed rule change, de- 
scnbes the NASD s proposed Consolidated Quotations Serv
ice ("COS") which will provide subscribers with quotations 
from all registered CQS Third Market Makers, as well  as the 
Boston, Midwest. New York. Pacific , and Philadelphia Stock 
Exchanges, in approximately 2,000 common stocks, pre
ferred stocks, warrants and rights regis tered or admitted to 
unlisted trading privileges on the New York Stock Exchange.

Part  III of Schedule D, as proposed to be add ed,  also 
establishes  rules and regula tions governing the activities  to 
registered CQS Third Marke t Makers, includ ing prov isions 
gove rning (i) registration, (ii) character of quo tatio ns, (iii) 
business hours, (hr) withdrawal, (v) vo luntary termination, and 
(vi) suspension and termination o f quotations by action to the 
NASD. Section D of Part IV to Schedule D, as proposed to be  
added, conta ins the fees and charges associated with  CQS.

Notice o l the proposed rule change together with the terms of 
substance to the proposed rule change was g iven  by p ub ica - 
tion of  a Commiss ion release (Secu ritie s Exchange Act  
Release No. 13047 (December  8, 1976)) and by publica tion 
in the Federal Register (41 FR 55404 (D ecember 20, 1976)). 
Interested persons were  inv ited to submit written  data, views 
and arguments concern ing the proposal by  January  17, 1977. 
The Commission has not received any comments concerning 
the proposed rule change.

The Commiss ion finds  that  the proposed rule  change  is 
consistent  with the requirements ol the Securities  Exchange 
Act  of 1934 (the "A ct")  and the rules and regulat ions thereun
der app licab le to national securit ies associations, and in 
particular the requi rements to Section 15A to the A ct and the 
rules and regulations thereunder.

(T IS THEREFORE ORDERED, pursuant  to  Section 19(b)(2) 
of the Act, that the proposed rule change referenced above 
be, and it hereby  is. approved. •

For the Commiss ion by the Divis ion of Market Regulation,  
pursuant to delegated authority.

George A. Fitzsimmons 
Secretary
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Mr. Williams. As I have indicated, while the  Commission does 
not oppose outr ight prohibitions such as those in H.R. 3815, we do 
believe tha t those prohibitions alone are  not the complete response 
to the  problem of questionable payments. Correspondingly, in the 
past, the  Commission has expressed some concerns over w heth er it 
should be responsible for the enforcement of those prohibitions— 
even as to its own registrants—since those prohibitions seem to 
arise from congressional objectives not stric tly rela ted to investor 
protection. In this vein, the Just ice Department has suggested that  
such prohibitions would best be codified separate ly from the  securi
ties laws and committed exclusively to the  Departm ent’s investiga- 
tory and prosecutorial responsibility.

The solution to the question of whe ther the  Commission should be 
primarily responsible for the enforcement of the  prohibitions in 
proposed new section 30A of the  Securities  Exchange Act requires a 
weighing of several factors. If the prohibitions in section 1 become *
par t of the securiti es laws, invest igatory  and civil enforcement 
responsibil ities would general ly res t with the Commission, while 
criminal prosecutions would be brought by the Department of 
Justice . Theoretically, there might  be drawbacks to this  type of 
shared responsibility which would be avoided by wholly excluding 
the Commission from the process of enforcing the prohibitions.
However, I think it important  to recognize tha t, in this  respect, 
section 30A would stand on no different footing from any other 
provision of the Federa l securities laws. Willful violations of any of 
those s tatu tes or of the  Commission’s rules a re criminal offenses. As 
such, they are  prosecuted by the  Department of Justice, usually 
afte r the Commission has  referred to it the  resul ts of its investiga
tion. I believe that  the Commission and the Department have 
worked together effectively in the  past, and undoubtedly that  
cooperation will continue  in the  future .

There are othe r factors which m ust be considered and which may 
milit ate in favor of including the  prohibitions in proposed section 
30A in the Federa l securities  law. First , the investigation and 
litigation of cases arising under  proposed section 30A would require 
the type of experti se and experience which the Commission has 
developed over the past 40 years. The development of cases involv
ing fraud or similar misconduct on the  pa rt of the  management of 
large corporations requires  investigative and accounting abilities »
which the  Commission already possesses. To duplicate  that  exper
tise in ano ther  segment  of the government would be costly and 
inefficient. Moreover, the  dis tinction between enforcing the require
ment  that  the re be disclosure of material questionable  corporate <
payments, and enforcing prohibitions against those payments, may 
be more theoretical  than real. In practice, the kind of foreign bribe 
prohibited by H.R. 3815 would usually be a mate rial fact to inves
tors. The Commission’s enforcement staf f will, therefore, have a 
continuing responsibil ity in this area,  whe ther  or not bribes are 
made illegal per se under  the Securities Exchange Act of 1934.
Thus, any “expansion” of the Commission’s mand ate which would 
appear to resu lt from the enac tmen t of section 30A as part of th e 
Securities  Exchange Act may, in fact, be insubstan tial. Also, you 
might note tha t, if the prohibitions  of proposed section 30A were
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placed in  title 18 of the Criminal Code alone, that  would eliminate, 
from the  alte rnative  remedies  that  the  government may choose, 
civil injunctive actions which have been a strong and valued en
forcement tool of th e Commission. Also, acknowledging that  ther e 
may be some difficulty in criminal prosecutions in some instances, 
it would seem par ticu larly  desirable  to invest civil injunctive power 
in the  Commission. Certa inly in domestic bribery  cases, dual jur is
diction between the Commission to proceed civilly, and the Depa rt
ment of Justice, to proceed criminally, would provide complete 
coverage of those practices.

• In the  final analysis, the  weighing of these factors and the 
balance  to be struck is a  ma tte r committed to Congress’ judgment. 
Let me stress  that  the  Commission will, of course, vigorously 
discharge  whatever responsibilities Congress chooses to confer upon

♦ it in this  or any othe r area.
In closing, Mr. Chairm an, I mu st note that  the problem of corrup t 

and concealed payments made by American business to obtain 
favorable treatm ent in foreign commerce is both complex and 
disturb ing. The Commission believes that  the  legislation which it 
proposed last  May represents an effective and reasonable approach 
to that  problem. Moreover, the  Commission is prepared to play a 
vigorous role in the  enforcement  of legislation direct ly outlawing  
questionable payments, although th at  role would, at  least in part,  
transcend our trad ition al mandate  to protect investors through the 
mechanism of disclosure. I welcome this  subcommittee’s consider
ation of these  mat ters  and apprecia te the  opportuni ty to assist in 
that  process here  this morning.

I will be pleased to answer any questions the  subcommittee may 
have.

[Testimony resumes on p. 225.]
[Mr. Williams’ prepared sta tem ent  follows:]
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TESTIMONY OF THE HONORABLE HAROLD M. WILLIAMS, CHAIRMAN,
ON BEHALF OF THE

SECURITIES AND EXCHANGE COMMISSION 
BEFORE THE

SUBCOMMITTEE ON CONSUMER PROTECTION AND FINANCE 
OF THE HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE

A pr il  21, 1977

Mr. Chairman,  members of th e Subcommittee :

I ap pre ci at e th e op po rtun ity  to  appear be fo re  you th is  morning 

to  te s t i f y  on th e su b je ct  o f H.R. 3815,  th e pro pos ed Unlaw ful Co rporate  

Payments Act of  1977,  and ot he r le g is la ti v e  app roaches to  th e problem  >

of  qu es tion ab le  or  un law ful co rp or at e paym ents  and tr an sac ti o n s . Se ct io n 

1 of  H.R. 3815 would amend th e S ecu ri ti e s Exchange Act  of  1934 by 

add ing  a new Sec tion  30A pro h ib it in g  any is suer o f s e c u r it ie s  su b je ct  

to  th e Com mission 's ju r is d ic ti o n  from us ing th e means of  in te r s ta te  conmerce 

to  make any payment de sig ned to  in flue nc e co rr u p tl y  a fo re ig n o f f ic ia l ,  

p o li t ic a l part y , or  ca nd id at e.  V io la tions of th is  new pro h ib it io n  — 

li k e  any ot her  pro vis io n o f th e fe der al  s e c u r it ie s  laws — would be 

in vest ig ate d  by th e Co nm iss ion 's s ta f f  anc could  be made th e su b je ct  

o f c iv il  proc ee ding s to  en jo in  fu rt he r mi scon du ct.  S im il a rl y , where 

ap pro pri at e,  th e Conm ission would re fe r i t s  f i l e s  to  th e Ju s ti c e  Department 

fo r cr im in al  pro se cu tion . Se ct ion 2 of th e b i l l  would en ac t a si m il a r 

p ro h ib it io n , as  an ind epend ent pr ov is io n of  th e cr im in al  code , ap pl ic ab le  

to  any dome stic bu sine ss  no t su b je ct  to  Sec tion  1. Se ct io n 2 would 

be en forced  ex clu si vel y  by the Ju s ti c e  Depar tme nt.

I would a ls o  li k e  to  ad dres s a second le g is la ti v e  pr op osal  

in  th is  are a . The Senate Committee on Ban king, Housing and Urban

A ff a ir s has vo ted  to  re po rt  favo rabl y to  th e Se na te  S. 305, a b i l l
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which tak es  a somewhat broader approach to  the problem of  qu es tio na ble 

co rporate payments.  S. 305 inc lud es  th e same pro hi bi tion s — 

in sl ig h tl y  amended form — as does H.R. 3815, but  al so  contain s 

pr ov isi on s which the Conmission reconmended to  Congress la s t 

yea r to  st reng then  the  system of  co rporate accoun ting  and au di tin g.

S. 305 would requ ire  is su er s of  secu ri ti e s  to  keep accu rate 

books and maintain  an adequ ate system of  in te rn al  accounting  

co ntrol s.  The b i l l  would al so  make i t  unlawful to  fa ls if y  co rporate  

account ing rec ord s or  to  deceive an acc ountant in connec tion

with an audit .

I should no te , Mr. Chairman, th a t prov is ions  very sim ilar  

to  tho se in  S. 305 which I have mentioned ar e al so  embodied in 

H.R. 1602 which was introduced by Congressman Murphy and is  pending 

before the Subcommittee.

The Conmission be lie ve s th a t,  from the  stan dp oint  of  in ve stor - 

pr ote ct io n,  th is  broader le g is la ti on  re pr es en ts  a more eff ec ti ve 

and meaningful approach to  the  types of  co rporate abuses which 

the Conmission has  uncovered during the pas t se ve ra l ye ar s than  

does H.R. 3815. We do no t, of course , oppose the enactment of 

d ir ec t pro hi bi tion s such as both  H.R. 3815 and S. 305 inc orpo rate 

and are  ready  to  accep t the  expanded mandate which enforcement 

of  tho se pr oh ib it io ns  would e n ta il . The Conmission does  not  

be liev e,  however, th a t pr oh ib it io ns  ag ai ns t br ib er y are the fu ll  answer. 

In our view,  the long-te rm so lu tio n requ ires  a fundamental str ength en ing  

of  the  rec ord -ke eping , au di tin g,  and in te rn al  co nt ro l systems which 

are a t the founda tion of  the management of  modern mul tin at io na l bu sin ess
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en te rp ris es . For these reasons, I urge th is  Subcommittee to broaden 

it s  approach to  the problem of ques tionable  corporate  payments and 

consider legi slat ion comparable to  S. 305 rathe r than only di re ct  

pro hib itio ns  aga ins t fore ign briber y.

Need for Remedial Leg isla tion

The Commission, beginning in 1973, as a re su lt  of information 

uncovered by the Watergate Special Prosecutor, became aware of a 

pa tte rn  of corpo rate conduct involving il le ga l domestic and po li ti ca l 

contr ibu tions . Subsequent inv est iga tions revealed th at  instances of 

undisc losed question able  or il le gal  corporate  payments — both domestic 

and foreign — were widespread and threa tened to  have a corrosive 

ef fe ct  on the in tegr ity  of our system of ca pi ta l formation and on 

public confidence in American bus ines s. From the  per spe ctiv e of the 

Commission's Congressional mandate to prote ct the inve sting pub lic , 

i t  quic kly  became clea r that  the dependence of ce rtain businesses  

upon concealed payments of th is  nature , and the attend ant dive rsion 

of as se ts to purposes nowhere refle cte d on the corporate  reco rds, were 

fact s of sig nif icance  to inv estors . Nondisclosure  of thes e transa ctions 

can, there fore , en ta il  violat ions  of the ex ist ing ant ifraud 

provisions  of the fed era l se cu ri tie s laws.

The Commission's response to these reve lat ion s was two-fold . 

F ir st , the Commission conmenced a vigorous enforcement program under 

the fed era l se cu ri tie s laws aimed a t preventing  the  fut ure  concealment 

of tra nsac tio ns  of th is  nature . In th is  li ti g a ti o n , the  Commission, 

has obtained injunctiv e re li e f pro hib itin g furth er  such concealment 

and an ci lla ry  re li e f requiring a fu ll- sc al e inve sti ga tio n,  by di s

in tereste d out side counsel, of the  facts and circum stances concerning
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ques tio na ble tran sa ct io ns  a t the companies inv olv ed,  ap prop ria te  

di sc lo su re  of  the  re su lt s to  sh areh olde rs , and the implem entation of 

preven tiv e measures des igned to  safe- guard  ag ai ns t re p it it io n  of  th is  

conduct .

In ad di tio n,  the  Commission in st it u te d  i t s  so -c al le d volun tary 

di sc lo su re  program. This program is  an outgrowth of  procedures 

tr ad it io n a ll y  open to  any re g is tr an t fac ing  a nove l di sc lo su re  

qu es tio n.  Companies which be lie ve  th a t some type of  a payment problem 

has not  been prop er ly  di sc lo se d to  inve stor s may come to  the 

Commission 's s ta f f , di sc us s the si tu a ti o n , conduct an in te rn al  inve st 

ig at io n, and make approp ria te  di sc lo su re  in Commission f il in g s . While 

par ti c ip ati on  in  th is  program does no t immunize a company ag ains t 

Commission enforcement ac tion , i t  does ge ne ra lly  ob viate the need 

fo r such procee dings.

The combined re su lt s of  these two programs have been la rg e in 

magnitude  and dis tu rb in g.  To dat e,  the Commission has  brough t in junc tiv e 

ac tio ns  ag ains t 31 co rporat ions  on accou nt of  qu es tio na ble or  il le g a l 

payments. In ad di tio n,  more than 300 co rporat ions  have made di sc lo su re  

of  such payments volu nta ri ly . Al l to ld , these re g is tr an ts  inc lud e 

some of  the la rg est  and most widely held pu bl ic  companies in  America.

The abuses which the se companies have di sc losed have run the gamut 

from br ibery of high fore ign o ff ic ia ls  in  order to  sec ure some type 

of favo rable, di sc re tion ar y ac tio n by a fo re ign government to  so -cal led 

fa c il it a ti n g  payments al lege dl y neces sary in  order to  insu re  th at  

low -level  func tio na rie s w il l dis charg e m in is te ri a l duti es  — such 

as de liv er in g the  mail — which the y are alr ea dy  ob lig ated  to  perform.
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In add itio n, we have learned of instances of conmercial bribery en tai lin g 

excessive sa les conmissions, kick backs,  p o li ti ca l con tributions and 

a va rie ty  of othe r transac tions involving  off-book or disguised expenditures  

of corporate  as se ts .

On May 12, 1976, the Conmission prepared i ts  Report on Questionable 
and Il le ga l Corporate Payments and Prac tices which discusses  in det ai l *

the dis clo sur es which the Conmission had obtained to  th at  da te.  While

the number of companies which have reported abuses has tr ip le d since *

la st  May, the type of conduct disc losed has not sign if ican tly  changed.

Accordingly, I bel ieve th at  that  rep or t, which has prev ious ly been 

transmi tted  to th is  Subconmittee, co ns tit ut es  the  best ex ist ing  empir ical 

foundation for  le gi sl at iv e action in th is  are a.

The key po in t, I bel ieve, to be drawn from the Conmission's 

experience in th is  area  is  that  i l l i c i t  payments of the  type which 

H.R. 3815 would proh ibit almost necessa rily involve frus trat io n or 

circumvention of the system of in ternal  corp orate co nt ro l. In ter na l 

con trol  systems are  designed,in  pa rt , to insu re th at  shareholder ass ets  

are ut ili ze d for  leg itim ate  business purposes  pursuant to management's 

instr uc tio ns , and th at  the res ult ing  tra nsac tio ns  are recorded on 

the corporate reco rds.  Those records must also be maintained in such 

a way th at  independent aud itors can asce rta in  whether fin ancia l 

statements drawn from them fa ir ly  rep resent  the  re su lts of operations 

and the fin ancial posit ion  of the bus iness. In th is  connection, the 

Conmission, in i t s  May 12 Report, observed that

"the almost univ ersa l ch ar ac te ri st ic  of the

cases reviewed to  date  by the  Conmission has 

been the apparen t frus trat io n of our system
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of corporate  ac co un ta bi lit y which has been 

designed to  assure th at the re is  a proper 

accounting of the use o f corporate funds z

■’’the  documents fi le d  with  the  Conanission and 

B ci rculated  to  shareholders do not  omit or

misrepresent mater ia l fa c ts ."

For th is  reason, although the in div id ua l abuses uncovered in  our 

enforcement and vo lun tary programs are se rious , the  more fundamental 

problem, and the one on which we be lieve a le g is la ti ve  so lu tio n must 

focus,  is  the defiance or circumvention o f the system o f corporate 

acc ou ntab ili ty  on which the se cu ri tie s laws — and indeed our system 

of  cap ita l formation  — re st.  Some argue th a t,  sinc e pas t misconduct 

has en ta iled defiance of  the exist in g system, le g is la tion  designed 

to  strengthen th at  system would be useless. I t  is , o f course, tru e that  

accounting measures designed to  prevent concealed or  disg uise d payments 

may sometimes be successfu lly  circumvented by determined wrong-doers, 

ju s t as pr oh ib iti ons  w i ll ,  in  some ins tances , be ignored.  I  be lieve , 

however, th at  measures which create  an environment making possible  

the continuation  of these abuses on ly i f  the inproper payments are 

accompanied by relate d v io la tions o f record-keeping  and au di tin g sta tutes  

* are li k e ly  to  prove e ffective  in  dram at ical ly  reducing the incidence

of such a c ti v it ie s .
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Legis lati ve Approaches

A. Commission recommendations

In the May 12 Report, the Conmission proposed remedial legi slat io n 
based on i ts  experience with ques tiona ble corporate  payments. That 
le gi sl at iv e recommendation embodied four goa ls:

(1) Require iss ue rs to  make and keep accura te books and records.
(2) Require issuers to  devise  and mainta in a system of in ter na l

♦accounting con tro ls meeting the  ob jec tiv es already a r ti 
cula ted by the American In st it u te  of Cer tif ied Public
Accountants.

(3) Pro hib it the fa ls if ic at io n of corp orate accounting reco rds.
(4) Pro hib it the making of fa lse,  misleading, or incomplete 

statem ents to an accountant in connection with an examination
or au di t.

These proposals co ns tit ut e Section 102 of S. 305, which in those 
res pec ts is  very sim ila r to  legi slat ion the  Senate unanimously 
passed during the 94th Congress. The Commission cont inues  to bel ieve  
th at  these four proposals represe nt the most ef fe ct iv e solution to 
the problem of ques tionable  or il le ga l corp orate payments, and that  
thes e proposals  would al le vi at e the underly ing conditions  which have 
permitted  the abuses we have seen in the pa st . *

Enactment of legi sl at io n of th is  nature  would crea te a climate 
which would sign if ican tly  discourage re pe tit io n of these inproper «
payments and would demonstrate a strong and affirma tive congressional 
endorsement of the need for accurate corp orate reco rds,  ef fect ive
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in te rn al  co nt ro l measures, and management candor in connec tion  with  

the work of  independent au ditors . Such an endorsement would end 

any deb ate  concern ing the  Com niss ion 's proper  ro le  in the so lu tio n 

to  the problem of ques tio na ble payments. F in al ly , th is  le g is la ti on  

would fu rn ish the Cornnission and privat e p la in ti f fs  with po ten t 

new to ols  to  enploy ag ains t those who p e rs is t in  conce aling from the  

inve sti ng  pu bl ic  the  manner in  which co rporate  funds have been 

u ti li zed .

As the Committee may be aware, on January 19, 1977, the  Commission 

issu ed a no tic e of  proposed  rulemaking in  th is  ar ea . In  th a t re leas e 

the  Cornnission announced th a t i t  was cons ide rin g the promulgation , 

with cert a in  changes, of the e ss en ti a ls  of  Secti on  102 of  S. 305 as 

Cornnission ru le s.  I should li ke  to  submit , fo r your reco rd , a copy 

of  th a t no tic e which se ts  fo rth  the ra ti onal e fo r the prop osals in 

sone d e ta il . While the  Cornnission has the  au th or ity,  under ex is ting  

law, to  adopt ru le s of  th is  na tu re , th e Cornnission, as  i t  st at ed  in 

i t s  re le as e proposing  the se ru le s,

"continues to  be lie ve  th at congres sio nal ac tio n 

on the le g is la ti on  which i t  proposed in  the May 12 

Repor t would be the most des ir ab le  means of  

dem onstrat ing a na tio na l conmittment to  ending 

the  types of co rporate  misc onduct, in  de fia nce 

of  the reco rdkeeping system s on which di sc lo su re  

under the se curi ti es laws is  prem ised , which the  

Commission's in ve st ig at io ns  have uncovered."



220

-9 -

Accordingly,  although the Commission w il l proceed exp editously wi th  
i t s  rulemaking, we urge the Congress to  take early and favo rab le 

le g is la ti ve  ac tion which would elimina te the need fo r ad mini str at ive  
regu lations .

Before turning  sp ec if ic a lly  to  H.R. 3815, I  would li k e  

to  address b r ie fl y  some cri tic is m s which have been lev ele d at  the e

proposals in  Sect ion 102 of  S. 305. F ir s t,  i t  has been suggested

th at  requ iring  companies to  maintain accurate books and records
♦is  un re a lis tic , since accuracy is  an unattain ab le standard in  the 

conte xt o f accounting reco rds.  I  fin d th is  ob ject ion somewhat perplexing  
in  li g h t o f the fa ct  th at  the IRS presumably expects th at the same 
inform ation  be "accura tely" re fle cted  in  corporate tax returns. In 

any even t, we understand that  the Senate repo rt on th is  le g is la tion  
w i ll  make cl ea r,  as does the te xt o f the Commission's release announcing 
it s  rulemaking proposals, th at  the term "accurately " does not mean 

exact prec ision  as measured by some ab str ac t p rinc ip le . Rather i t  

means that  issuer records must re flec t tra nsac tions  in  con form ity 

with  accepted methods of recording  economic events. Thus, fo r exanple, 
inv en torie s are ty p ic a ll y  valued on ei th er the assumption that  costs 
are'eedWaeed on a f i r s t - in ,  fi rs t- o u t or a la s t- in , ^ il ^ -o u t  bas is.

Both theo rie s, i f  co rr ect ly  and honest ly applied , produce "accura te"
records, even though each may y ie ld  considerably d if fe re n t resu lts  1

in  terms of the do lla r value o f inv en torie s.

Second, s im ila r ob jec tions  have been voiced concerning the «
proposed requirement th at  the corporate  system o f in te rn al accounting 
co nt ro ls  be "adequate" to  provide reasonable assurance th at ce rta in
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ob ject ive s are accomplished. Again , th is  standard is  ha rdly novel • 

since  the accounting pro fession has long required th at  auditors  judge 

the adequacy of a c li e n t' s  in te rn al co nt ro l procedures in  the context 

of  dete rmin ing the scope and nature o f th e ir  au di tin g procedures.

Moreover, the accounting li te ra tu re  from which th is  proposal  is  drawn 

makes cle ar  that  the concept of "reasonable assurance" enta ils  the 

balancing o f the costs aga inst the be ne fit s fo r any part ic u la r in te rn al

co nt ro l measure.

F in a lly , i t  has been suggested th at  the Commission, or a pr ivate 

p la in t i f f  in  an ir o li e d  ac tio n,  ought to  be required to  show th at  

any deception of  auditors or fa ls if ic a ti o n  o f accounting records was 

knowingly co im itted . The inclus ion o f a part ic u la r mental state as 

an element o f these offenses is , in  the Comniss ion's judgment, unwise, 

since inv es tors can as ea si ly  be in ju red by the  inconpetent and care less  

as by the devious.  Nevertheless, the version  o f S. 305 which has been 

ordered reported  to  the Senate does inc lude a requirement th at the 

fa ls if ic a ti o n  of records or the deception  o f auditors be done "knowing ly."  

I  understand the Senate Banking Coumittee' s repo rt w i ll  make cl ea r,  

however, th at  the knowledge requ ired is  merely that  the defendant 

was aware he was conmitting the ac t alleged  to  co ns tit ute  a v io la tion  

— not th at  he necessari ly have known or intended th at  the ac t was

un law ful .

91-391 0  - 77 -  15
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B. H.R. 3815

As I have ind ica ted , while the Conmission does not oppose pro hib itio ns 

such as those in H.R. 3815, we do bel ieve th at  those pro hib itio ns  

alone are an inadequate response to  the problem of questionab le payments. 

Correspondingly, in the pa st , the  Conmission has expressed some concerns 

over whether i t  should be responsible for the enforcement of those •

proh ibi tions  — even as to it s  own regist rant s — sinc e those pro hib itio ns 

seem to ar ise from Congressional objec tives not s tr ic tl y  re lat ed  to 

investor prote ction . In th is  vei n, the Ju st ice Department has suggested 

that  proh ibi tions  such as those in Section  1 of H.R. 3815 might bes t 

be cod ifie d sep ara tely  from the se cu ri tie s laws and committed exc lusively  

to the Department's inv est iga tory and pro sec uto ria l re sp on sib ili ty .

Since Section 1 of H.R. 3815, as i t  is  presen tly  dra fted, 

would enac t these  new proh ibi tions  as Section 30A of the Se cu rit ies  

Exchange Act of 1934, the Conmission would be enpowered to  enforce  

the an tib rib ery  prov isions of the b il l in the case of Conmission re gi st ra nt s,  

ju st  as the  Commission enforces other provisions  of th at  Act. The 

Commission's re sp on sibi lit ie s would extend to conducting inv es tig ati on s, 

bringing  ci v il  injunctiv e ac tions , commencing adminis tra tive proceedings 

if  app rop riat e, defending lawsuits  aga ins t the Conmission and it s  

st aff  ar isi ng  out of the Commission's o bli ga tions under th is  Act, 

and referri ng  cases  to the Ju st ice Department for  criminal  prosecution 

where warranted.  The Ju st ice Department, on the other hand, would 

have re sp on sib ili ty  for enforc ing Section 2 of the b i l l,  which app lies  •

to domestic firms not reg istere d with the Conmission, and for  prosecuting 

a ll  crim inal  act ions ar isi ng  from e ith er  Section 1 or Section 2.
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Ihe solution to the ques tion  of whether the Comnission should 

be prima rily responsible for the enforcement of the  proh ibition s in 

proposed Section 30A require s a weighing of severa l fa ctor s.  If  the 

pro hib itio ns  in Sectio n 1 become pa rt  of the  se cu ri tie s laws, to  the 

extent  criminal  prosecut ions  aga ins t Comnission re gi st ra nt s would 

be premised on those  pro hibi tio ns , the investiga tor y resp on sib ili ty  

would gen era lly  re st  with the Commission while the prosecuto ria l funct ion 

would be discharged by the Department of Ju st ic e which is  resp onsible 

for conducting a ll  criminal act ion s ar isi ng  under any fed era l st at ute .

There may, at  le as t in theory, be draw-backs to th is  type of shared 

re sp on sibi lit y,  which would be avoided by wholly excluding the  Comnission 

from the process of enforc ing the b i l l . I think i t  important , however, 

to recognize th at , in th is  res pect,  Section 30A would stand  on no 

di ffer en t foot ing than any other provis ion  of the  se cu ri ties  laws.

Wi llfu l vio latons of any of those st at ut es  or the Commission's rul es 

are crim inal  offens es,  and, as such, are  prosecuted by the Department — 

usually  af te r the Commission has ref err ed  to i t  the re su lts  of it s  

inv es tig ati on . I bel ieve that  the  Comnission and the Department have 

worked togethe r extremely ef fect iv ely in the pa st , and undoubtedly 

that  cooperation will  continue in the fut ure .

There are other fac tor s which must be considered and which may 

m ili ta te  in favor of includ ing the proh ibition s in proposed Section 

30A in the federa l se cu rit ie s law. F ir st , the inv est iga tio n and li tigat io n  

of cases  ar isi ng  under proposed Section 30A would req uire the  type 

of experti se and experience which the Comnission has developed over the 

pas t 40 yea rs in enforc ing the ex ist ing fed era l se cu ri ties  laws. The
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development of  cases  involv ing  frau d and or si m ilar  misconduct on the  

part  of the management of  la rg e corporati ons re qu ires  the in ve st ig ator y 

and acco unting a b il it ie s  which the Conmission al read y po sses se s, and 

to  du pl icat e th at  ex pe rt ise in  another  segment of  the government would 

be co st ly  and in eff ic ie n t.  Moreover, the  d is ti nc ti on  between enforc ing  

the  requirement th at there be di sc lo su re  of  mater ia l qu es tio nable 

co rporate payments and enforcin g pr oh ib iti on s ag ai ns t tho se payments 

may be more th eo re ti ca l than pra ct ic al  sin ce  the kind of  foreign br ibe  

pr oh ib ite d by H.R. 3815 would usua lly  be a m ater ia l fa c t to  inve stor s.

The Conmiss ion's  enforcement s ta ff  w il l,  th er ef ore , have a con tinuing 

re sp onsi b il it y  in  th is  are a whether or not  br ib es  ar e made il le g a l 

per  se under the  Sec uri ti es  Exchange Act of  1934. Thus, any "expansion" 

of  the Conmiss ion's  mandate which would re su lt  from the enactment 

of Section  30A as part  of the Sec ur it ie s Exchange Act may, in fa c t,  

be in su bst an ti al .

In ad di tion , I be lie ve  th at  a fu rthe r reason fo r ve sti ng  enforcement 

ju ri sd ic ti o n  in  the Conmission ar is es  from the fa c t th a t,  under our 

ex is ting  enforcement program, in  many cas es the  th re a t of  crimina l 

prosecuti on  (fo r fa il u re  to  make mater ia l di sc lo su re s)  has induced 

management to  coo perate  with  the  Commission's so -c al le d volun tary 

di sc lo su re  program. I exp ect  th at a d ir ec t pro hib it io n would give 

our enforcment s ta ff  an ad di tio na l e ff ecti ve- to o l for de te rr in g fu rthe r 

inp rop er conduc t, sinc e an offend er would ri sk  prosecuti on  — not  ju st  

for fa il u re  to  repo rt a payment where the  payment could be shown to  be w

mater ia l — but al so  fo r u ti li z in g  the ju ri sd ic ti o n a l means in  making 

the pro scr ibe d payment.
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In the fi na l an al ys is , the  weighing of  these fa ct or s and the  

balanc e to  be str uc k is  a matter corrmitted to  Congres s's  judgment.

Let me s tr e ss  th at the Coiranission w il l,  of course , vig orously  dis charg e 

whatever re sp onsi b il it ie s Congress chooses to  confe r upon i t  in  th is  

or any othe r ar ea .

* * * *

»

The problem of  co rru pt  and concealed payments made by American 

busin ess  to  ob ta in  fav ora ble  tre atm en t in fo re ign commerce is  cor olex 

and dis tu rb in g.  The Commission be lie ve s th a t the le g is la ti on  which 

i t  proposed la s t May represen ts an eff ecti ve  and reason abl e approach 

to  th at  problem. Moreover, the Commission is  prepar ed to  play  a vigorous 

ro le  in the  enforcement  of  le g is la ti on  d ir ec tl y  out -lawing ques tio na ble 

payments, alth ough th a t ro le  would, a t le a s t in  p a rt , transc end our 

tr ad it io n a l mandate to  pr ot ec t in ve stor s through the mechanism o f 

dis cl os ur e.  I welcome th is  Subconmit tee' s co ns iderat ion of  the se

ma tte rs and ap pr ec ia te  the  op portu nit y to  a s s is t in th at pro cess her e 

th is  morning.

I w il l be please d to  answer any qu es ito ns  the  Subconmittee may

have.

Mr. Eckhardt. Than k you, Mr. Chairman.
Mr. Metcalfe?
Mr. Metcalfe. Than k you, Mr. Chairman.
I apprecia te very much the Chairman coming here even before he

has had a chance to  be received informally or whatever th e protocol 
is to your being confirmed.

I have jus t one question. Would it be a fair sta tem ent  to make 
that  the Securities and Exchange Commission favors Section 2 of 
H.R. 3815 as it is presently drafted , th at  is, Section 30A of the  
Securities Exchange Act of 1934, ra the r t han a codification sepa rate  
from the  securi ties law and committed to the  Justic e Departmen t?

Mr. Williams. Well, sir, I tried  to summarize it. There  is a 
dilemma here. We are prepared to go e ither way. The dilemma is 
that  Section 30A would extend t he trad itional  responsibili ties of the
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Commission. It leads us into the enforcement of corporate conduct, 
even in situat ions where investor protection is not the  critical  
dimension. There are  other direct beneficiar ies of its terms, such as 
competitors, citizens, et cetera.

We have tradit ional ly, unde r the Securities Exchange Act, been 
charged with investor protection, and th at  has been the  principal 
focus of the Commission’s responsibility. I am not here  to  opt for a 
broadening of the underlying mandate of the  Commission. We do 
believe that we are capable of enforcing proposed section 30A and, 
in any event, that  we will probably be t he invest igatory  body th at 
brings forth most of the  matters tha t arise  under proposed section 
30A and will be initi ating enforcement action in those situa tions  
which do impact investor  protection unde r existing  law.

We have the competence to implement the  program at the  least 
increased cost, and the  division of auth ority or  responsibility implic
it in proposed section 30A—between the  Commission and the  Jus
tice Departmen t—is one we have lived with for years  and worked 
with effectively.

So what I am saying, sir, is that we are comfortable with proposed 
section 30A, although we acknowledge th at  it does represen t an 
expansion of th e under lying manda te of t he Commission; whether 
th at  mandate should be expanded is a ma tte r we would prefer  to 
leave to Congress.

Mr. Metcalfe. Thank you very much.
Thank you, Mr. Chairman.
Mr. Eckhardt. Mr. Chairman, I should like to t ry to clarify what  

the  situa tion would be if we were to provide in this  bill for certain  
accounting standards and make violations of such accounting stan
dards  unlawful. Now I unde rstand that  presently you are  proceed
ing with promulgat ion of rules that would be of the nature  of 
section 102 in S. 305. Am I correct?

Mr. Williams. Yes, sir.
Mr. Eckhardt. W hat is the  sta tus of tha t proposed rule? When do 

you antic ipate  that  it will be adopted?
Mr. Williams. I am advised that the  comment period on the  

proposed rules, which had been extended for several weeks is over 
now, and the rules should be coming back to the Commission within 
probably the  next 2 months.fb

Mr. Eckhardt. I unde rstand that you are saying that something 
akin  to section 102 of S. 305 is necessary to demo nstra te a national 
commitment to ending this  type  of corporate misconduct. Would we 
not indicate that  na tional commitment by making the activity itsel f 
illegal?

Mr. Williams. Yes, sir, I believe clearly so. My sense of the 
importance of section 102 of S. 305 is that  it provided a means of 
gett ing at the problem, a means of enforcement, since the conduct 
usual ly entai ls a subversion of the corpora te accounting records, 
section 102 of S. 305 would also probably p ermi t a  simpler burden of 
proof than that which is entailed in the  proof of bribery itself.

Mr. Eckhardt. Now I understand that  you presently have a 
penalty under the act for a  violation of the  rules  so once you enact 
the  ru les you have that  penalty  as a  means of enforcing it. Under  S. 
305, we would provide that  certa in things, for instance, to omit to
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stat e or cause another person to omit to sta te a materia l factor, et 
cetera , would be an unlawful act. I suppose that  would be subject to 
the  same penalty as a violation of the rule. Am I correct?

Mr. Williams. The penal ties imposed by S. 305, I believe, are 
somewhat  more subs tantia l, part icularly  in the case of corporations, 
tha n the present penalt ies unde r the  1934 act.

I would like to in troduce  Harvey Pitt , the  General Counsel of the 
Commission, if I may.

Mr. Pitt. In response to the  Cha irman’s question, the  penalt ies 
for violations of that  section of S. 305 or our rules  would be a 
criminal penalty,  and the re are also civil injunct ive remedies and

* both would apply to the sta tutes since both make the  conduct in 
question unlawful.

Mr. Eckhardt. Tha t is wha t I understood. Our feeling when we 
left out t ha t section in  th e House bill was th at  since your rule  could

* impose the same penalty and would be enforceable  by ju st as s tiff a 
provision, th at  it would be be tte r to enact the  proposal via 
rulemaking.

When we heard testimony with respect to the  precise language 
involved here, it occurred to me th at  we were engaged in th e kind of 
highly technical, specialized field that  your agency is constantly 
dealing with and your agency has much more exper tise tha n this 
committee in framing the  precise stan dard s involved. Besides th at, 
if we did set out standard s as suggested here, the re might  be some 
argu men t as to what  extent we had pre-empted the  field of estab
lishing  standards with respec t to accounting. Then, if you should 
discover that  we had somewhat missed the  mark, you might find 
yourse lf ra ther  rigidly bound within the  congressional intent  re
specting such accounting stand ards .

So my feeling in draf ting  the  bill that  we int roduced on the House 
side was that  you would have jus t as much power to enforce your 
standard  and tha t you were moving toward establishing a stan dard  
simi lar to the s tatu tory  provision that  was considered. Also, bu t you 
would have  the advantage of a g rea ter flexibility and an opportuni
ty to meet developing problems that  might occur to the  Commission 
and could be remedied immediately, whereas  if you had to go back 
to Congress to get it changed, you would be subject to considerable 
delay.

f  Mr. Pitt. I thin k your point, sir, is ce rtain ly well taken. But, the
only a rea  of concern that  we would have, if our rules  were codified 
in legislation, is whether the  flexibility of our futu re rulem aking  
might, somehow, be foreclosed. Certa inly this subcommittee could

* indicate,  in the  language of it s repor t, that  it was not intending  to  
foreclose futu re rulemaking, or the  same range  of flexibility we 
presently possess.

The other side of the balance applies to both injunctive and 
criminal actions. In injunctive actions, we will meet, as we have 
been increasingly,  wi th a rgum ents  as to the e xten t of our authority. 
While we believe our author ity is clear, and I gathe r from Chair
man Eck hardt’s sta tem ent  th e subcommittee is not concerned about 
our authority , nevertheless, in litigation people will tend to delay 
our  enfo rcem ent by raising chal leng es to the  ex ten t of our 
rulemaking auhority .
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On the criminal side, while violations of ru les are also criminal 
violations, there have been isolated court cases which tend to 
distinguish between violations of rules and violation of statu tes. 
Criminal convictions for the lat ter  are  sometimes easier  to obtain. 
While I thin k those cases tha t rest rict  criminal prosecutions for 
rule violations a re not good law, the  com mitment of the subcommit
tee to the kinds of rules  we have proposed, if our flexibility for 
future rulemaking is preserved, could avoid those problems.

Obviously, that  requires a balancing by the  subcommittee, and we 
do not think that  is so significant a problem as to dete r us from 
going ahead with our proposed rulemaking. But, those a re the  kinds 
of concerns that  we had, concerns which a reaffi rmation of our 
auth ority by the  subcommittee could help to alleviate.

Mr. Eckhardt. It seems to me you have  one possible problem and 
that  is whether or not your rules reach  beyond the area in which 
you are directed to act presently. But if we should enac t that  
statute,  clearly we would intend to include the area  of foreign 
bribery even though it might go somewhat beyond the protection of 
stockholders’ interest. So it seems to me th at  it would be very 
difficult to argue  that the  rule was other tha n a rule to facilit ate 
the  existing mandate to the Commission. But if there  be any doubt 
about tha t, it seems to me we could both preserve  the  flexibility 
that  I felt was desirable and at the same time  assure  that your 
auth ority was protected by a stateme nt someth ing like w hat I have 
made here as to the reason for eliminatin g that  section.

Mr. Pitt. I think that  tha t would allev iate the concern. I must 
say as a  personal ma tter in litigating these  issues in view of recent 
Supreme Court decisions, tha t we have some concern whe ther  the 
judiciary will recognize the strength  of such statements, and I 
believe it is safest to include such language , not simply in the 
colloquy during these  hearings , but in the  individua l House and 
Senate  reports and in the  conference report. If that  could be done, 
that  would make it unmistakeable , even to th e Supreme Court, t ha t 
the  Congress intended to preserve all of the  flexibility that  we 
agreed to be necessary.

Mr. Eckhardt. Of course, we could go even f urther  th an tha t. We 
could pu t some findings in the bill if th at  were deemed necessary. I 
really  don’t like findings much because you get tied down to the 
purpose that  you state there and don’t give very grea t flexibility to 
the  court. But it is an alternative.

Mr. Williams. I thin k there also could be some instances in 
which the a rgum ent might  ensue as to whe ther  a challenged act fits 
precisely within  the  purview of the  term  bribery. Probably a large 
part of th e proof might, in any event, res t with the fact that  the 
corporate records did not appropriate ly disclose the transaction.

But, it could still leave open the question of w hether it was for 
the  purpose of influencing an act or decision of  a foreign official in 
his official capacity. With an additional provision equivalent to 
section 102, the finding of subversion of the  accounting records 
themselves would be adequate.

Mr. Eckhardt. I would like to take  up a m atter with you that  you 
really  didn’t take  up in your testimony. Frankly, in a bill as 
complex as this, I have no pr ide of authorship. As a ma tter  of fact,
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all these  bills stem from many auth ors  over a  considerable period of 
time and the  purpose of hear ings like this  is to throw the  bill’s 
content out for the constructive criticism  of all  persons who may be 
involved in it. Therefore, I take the  liberty of criticizing the  bill 
myself on one point and asking your opinion on it.

One th ing that  has come to concern me is the  provision on page 4 
providing tha t i t is illegal for any agent of such issuer who knowing
ly and  willfully carried out the  practice to engage in it. I don’t have 
any compunctions against making acts of foreign bribery illegal for 
the  corporation . Of course, in order to prove the criminal activity, 
one would have to show not only that  the  act of br ibery occurred 
overseas, which would be an act which would be almost totally 
subject to proof in a place far  away from the  court that  made the 
determination , but ano ther  necessa ry link in the  criminal chain 
would be the  showing that  some kind of official order was issued to 
engage in such bribery. In other words, the d efendant would always 
be able to marshal  what evidence the re was to contradic t any 
contention that  the company had any thin g to do with the  bribery. 
With respect to that  necessary element of the  case without which a 
conviction could not be had, the  defendan t would be peculiarly in 
control of the  evidence, both overseas evidence and domestic evi
dence. But this  is not so with respect to the  individual who is an 
agent of such issuer and who is being accused of an act overseas 
where the  tota lity  of the  proof would be from activit ies overseas. 
Indeed, the corporations inte res t might even be in conflict w ith tha t 
of the  agent. The corporation migh t desire to have Joe Bloke found 
to have inten tiona lly engaged in bribe ry and to have been the  sole 
moving agent, that is, the  company never agreed to it and the 
quicker they can convict Joe Bloke, the b ette r off the company is. It 
is relieved of responsibil ity and it has a sacrificial  lamb in Rome 
and everybody forgets about  the  activity. Also, the re may be per
sons on the other side of the  bribe ry picture.  For instance, officials 
of Italy  who might  like to establ ish that  Joe Bloke did in fact bribe 
a lower official and that  this  was not author ized and in that  way 
remove the ma tter from political concern.

It does concern me a litt le that  compulsory process is somewhat  
difficult when all of the facts that  could be marshaled for the 
defense must  be obtained from a place perhaps halfway around the 
world. I don’t find any difficulty whatsoever with the  corporation’s 
position as a defendant because indeed it has a very inside road to 
testimony and information. For instance, with respect to what  
tran spired within the corporat ion itself, it has the records in hand, 
and indeed as has been said by Secre tary Blumenthal, the  proof of 
these matters without  cooperation from a foreign government might 
be difficult. At any rate , it seems to me that  the re is a vast 
difference between the position of the  individual  defen dant accused 
of having violated the act and the corporate defendant. Besides, the 
individual defendant can be clapped in jail and the  corporat ion 
can’t be clapped in jail. Additional ly, I think the  SEC is used to 
dealing with corpora te offenses. It is used to dealing with estab lish
ing responsibil ity within  a corporate structure  and it is not prim ar
ily engaged in proving individua l criminal activity. Now I would 
like to have your comment as to whe ther  or not it would be
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destructive to the  purposes of the  act  to e liminate  provisions provid
ing for crimina l liability  for the  agent of such issuer who knowingly 
and willfully carried out such act or practice.

In the  fi rst place, he is pretty  vulnerable to the  law of th e nation  
in which th e act occurred. If he is accused there and tried  there,  he 
has witnesses availab le. He has compulsory process on those 
witneses. Presumably in that  case the  corporation would come to 
his defense and would aid him in defending his case. But if he is 
brought to a court in the  United State s and the  witnesses are 
halfway across the  world, i t seems to me he is at a di sadvantage and 
indeed this is a very peculiar exercise of extra ter rito ria l criminal *
responsibility. We do it in cases involving such unusual situa tions  
as airp lane  hijacking, but  we don’t ordinarily  try  a man in a place 
other than where the  offense occurred. In this  case we might very 
well do so and we might very well pu t h im at a g rea t disadvantage. «
Perhaps, Mr. Chairm an, you have some comment or perhaps your 
counsel has on this point.

Mr. Williams. I thin k i t is a m atte r th at  deserves  some addit ional 
considerat ion on our part. I would have several observations at the 
moment.

One is that  my expecta tion would be that  a common line of 
defense on th e part of the  corporation would, in any event, be t ha t 
the  agent acted without author ity and was acting in a sense on his 
own and without knowledge on the  part of the  corporation.

The second is tha t, since the corporat ion is in essence a legal 
fiction, and since in the  end corporate  conduct is a composite of the  
conduct of the individuals in the corporation and responsible to the 
corporation,  the  enforcement  of behavior should basically include 
within it the  poten tial for sanctions against the  individuals who 
make up that  corporation .

Mr. Eckhardt. I am not suggesting that  it be left out. Actually, 
the re are thre e levels of responsibility. First is the  level on the 
corporation.  The corporat ion could be fined up to $1 million in this 
case. Second, any officer, director, or employee of such is suer or any  
na tur al person in control of such issuer, who knowingly and willful
ly ordered, authorized, or acquiesced in th e a ct or practice  con stitu t
ing such violation would be subject to the  penalty.  I would not 
eliminate  th at. The third is any agent of such issuer  who knowingly ,j
and willfully engaged in the  act. The agen t is different from the  
other two. I guess he could say, “ I was out of my mind when I did it  
and I did not direct myself to do it .” But he is n ot in a position to 
bring evidence in to defend h imself  other  th an  evidence which must «,
be gotten in a foreign country. In the other  two cases the evidence is 
either  evidence that  is available from the  records or throu gh the 
processes of the corporat ion in the United State s or is readily 
available to them overseas because they are  regularly doing busi
ness there. But the agent may have been back a ye ar or so and then  
may be prosecuted. He would then be called upon to prove th at the 
act did not occur.

It would be much more difficult for him, it seems to me, to defend 
tha n eith er the corporate individual or the  responsible corporate 
author ity or the  corporation itself. They are  saying, it happened, 
yes, it may have happened and it may have been admitted to
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happen,  bu t we had nothing  to do with it. As a ma tte r of fact, it was 
that  irresponsible person that  we improvidently sent  to Rome tha t 
caused this  difficulty.

Mr. Pitt. I have just  one observation: The stru ctu re of proposed 
section 30A, and it counterpar t in section 3 of the  bill, and part icu
larly subsection (c) of the section, would require the  government, 
and this  would only apply to criminal prosecutions, to prove in the  
first instance that  the issuer had violated the  section, beause that  is 
the  condition precedent to the  holding of any agent responsible.

It seems to me, therefore, that  one possibility, and this  perhaps 
w  could be strengthened if the subcommittee is suffic iently concerned

with the  problem, is to make it quite  c lear tha t, if there  were some 
doubt as to th e issuer’s involvement in the  viola tion of the  law, and 
I thin k subsection (c) a lready reads  this  way, subsidia ry personnel 
could not themselves be held liable. This would not cover a n agent 
who had run  amuck and was not acting pur sua nt to corporate 
order.

Mr. Eckhardt. Tha t is a  very good point. Tha t is one that  I had 
really  not take n into account  in my question to you. Of course, this 
does relieve that  conflict of intere st between the  issuer and the 
violator, but the re could be the  case where the  issuer could really 
not deny that  it had given some author ity  to act within this  area. 
But the  person overseas claims he did not exercise that  authority . 
He didn’t do what  he is accused of doing or  i f he did do it, it was in 
the nat ure  of a  grease paym ent that  was not such as to be intended 
to influence a foreign government. I think the  question of whether 
one corruptly influences or gives money in order to corruptly 
influence a foreign government to take  such an action, et cetera, 
even if it occurs with someone else tha n a foreign official who has 
purely clerical authority , might not necessarily be othe r tha n a 
legitim ate facilita tion of acts which that  government official ordi
nari ly does. So the  question can be a  very delicate one. It seems to 
me it puts the individual at a considerable disadvantage not to be 
able to defend the case at  the  place where the  occurrence took 
place.

Mr. Pitt. I see the problem. I think  it is a real  one. I am not 
advocating a position one way or th e other,  but one other point that  
should be made: because of the  conditional predica te—that  the 
issuer itself  be proved to have violated the  ac t and to have made an 
unlawful payment under it—that , insofar as foreign acts are  in
volved, the issuer  and the agen t have a community of inte rest;  that 
is, the  agent would be protected by the issuer in at least  those cases 

* where the  issuer  chooses to contes t the violation.
Mr. Eckhardt. Tha t is very important .
Mr. Pitt. Tha t is important because the  issuer might, in some 

cases, choose not to contest, not necessarily because it believed it 
had violated the  law, but  because it was easie r to plead to a 
violation than to subject itse lf to the  rigors of a tria l.

Assuming that  ther e were allega tions against an agent, and the 
issuer did contest the allegat ions against it, I th ink  the  agent would 
be placed in the  position of disproving—not what acts the  issuer 
authorized—but  only disproving what charges  migh t be raised 
against him as to what  his understanding was. In all instances, the
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burden  would be on the government, it seems to me, to prove tha t 
conduct in violation of the act did occur, and the  agent would not be 
compelled to bear the  very difficult burden of proving that an act 
did not occur.

Mr. Eckhardt. Of course, tha t is true . There  is no question about 
tha t. But the thing about it is tha t the government would undoubt
edly have both the resources and the ability  to bring in witnesses 
from overseas whereas the  individual  would have a very difficult 
time bringing  in witnesses to re but such testimony. Of course, th ere 
is a reason why we left that  in. You will note the  sanction  is a 
$10,000 fine and/o r 5 years imprisonment which is relatively light  #for foreign bribery. I disliked it very much for that  reason. I 
thou ght  it was almost an invita tion to use an individua l as a 
scapegoat because i t is so cheap to let him pay. So what we did was 
make a $1 million penal ty applicable to the  corporation itsel f and 
for individuals only a $10,000 penalty. We did that  intentionally .
We did it partially because we felt tha t it might  be necessary to let 
the  individual  engage in plea bargaining and immunity in order  to 
get testimony and in order  to convict the  corporation. Thus, it is 
rat he r important to keep the  individual in as an enforcement 
technique.  But I simply would not like to see a situa tion where we 
place such a heavy burden on an individual that  we effectively deny 
him what is considered ordinary due process of law in this country.
We might consider, for instance, removing the imprisonment provi
sion. We might also consider some specific provisions with respect 
to process. In othe r words, if the  government obtains  process, the 
individual  shall be afforded the  same opportunity, even if it is at 
prosecutorial expense.

Mr. P itt. At a  minimum, I th ink the language of subsection (cX2), 
applying to any agent, might create  some jur isdic tiona l problems if 
the  agent is wholly situa ted overseas and has not been in this 
country.  While I thin k the re are jurisd ictional ties that  could be 
asserted, the problems you express in th is case might be even worse 
in term s of prosecution. But, I thin k you could so something along 
the  lines you are  suggesting either by amending this  subsection or 
by report language that  would clarify burdens of proof, obligations, 
and the  involvement of agents,  to provide a  fair  opportunity for an 
agen t to present his defense. Tha t does seem to be a very serious 
concern. l)

Mr. Eckhardt. Well, I suppose you have to use the  U.S. courts. 
Therefore, you always impose upon him the burden of defending 
himself far away from the point where the evidence can be 
obtained. *

Mr. Williams. In many instances that  claim would be made by 
the  issuer  as well, which incidenta lly I might  note is another 
possible reason for language equivalent to section 102 of S.305.

Mr. Eckhardt. But the  issuer cannot very well make that claim 
because he has so many advantages above the  prosecutor. In this 
case he has to have been engaged in the foreign country and tha t 
means he has  probably got offices and ope rations  over there. He has 
an opportuni ty to bring people over. It is a major corporation. It has 
the  resources to bring in its witnesses, and above all, the witnesses 
lie within the control of the corporation itself.
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Mr. Pitt. Without intending to prolong this discussion, if I might 
I would like to make two additional points.

One possibility which occurs to me might  be to strengthen  the 
conditional predicate which would effectively prohibi t a  prosecution 
or a t least incarceration of an agent if the re was not a full trial and 
proof of the issuer’s violation. The agent would be able to avail 
himself of the  fact that the issuer  had to prove that  the  payment 
itself  did not fall within the  act.

Presumably, if the  issuer is compelled to litigate that  issue in a 
criminal proceeding with its rigorous standards of proof, and if the 

> issuer fails on tha t, I think the re should be less sympathy for an
agent in that  context. The issue would turn , in the agent’s case, to 
information which the agent had in his control, wha t his w ritte n or 
oral instructions were, what he did overseas, and how he facilitated 

A the violation. There  are  elements he could draw upon and would
have proof of in terms  of his own conduct.

The second point is tha t, in your concern about agents , I thin k 
you should also consider the employees of issuers, because the  term 
“employee” is a  very inclusive term.  At some jun ctu re some of the  
concerns that  you raised about  agents, even though they  would not 
apply to officers and directors, could apply to lower level employees 
who might also claim that  they were asked to do something and did 
not quite unde rstand what  i t was they  were doing, bu t nevertheless 
are  now charged with criminal conduct.

I th ink  th e strengthening of th e conditional predicate would solve 
both problems without requiring  you to change the  enforcement 
benefits that  th e subcommittee originally perceived in applying th is 
provision to agents. It is something we could take  a crack at 
drafting , if the  subcommittee wanted us to do that.

Mr. Eckhardt. We would very  much appreciate  your cooperation 
in th at. We also very much appreciate your valuable  test imony  here 
today, Mr. Chairman. Thank you very much.

The subcommittee will be adjourned to the  call of the  Chair.
[The following statements and lett ers  were received for the 

record:]
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C h a m b e r  o l C o m m e rc e  o l th e  I ’n it e tl  S ta te s  o l A m e ric a

W as hi ng to n

STATEMENT
on

THE UNLAWFUL CORPORATE PAYMENTS ACT OF 1977  (H .R . 38 15 ) 
fo r  su b m is s io n  to  th e

SUBCOMMITTEE ON CONSUMER PROTECTION AND FINANCE
o f th e  w

HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 
f o r  th e

CHAMBER OF COMMERCE OF THE UNITED STATES
by * AJ .  J e f f e r s o n  S t a a t s  •

A p r i l  27 , 197 7

The Cham ber o f  Com merce o f  th e  U n it ed  S t a t e s  a p p r e c ia te s  t h i s  
o p p o r tu n i ty  to  g iv e  i t s  v ie w s in  o p p o s i t io n  to  H. R.  38 15 , a s  w r i t t e n ,  an d 
to  s u g g e s t  a l t e r n a t i v e  p o l ic y  f o r  th e  su bcom m it te e  to  c o n s id e r  in  d e a l in g  
w ith  q u e s t io n a b le  o v e r s e a s  b u s in e s s  pay m en ts .

The Cha mbe r’ s m em be rs hi p co m p ri se s  a b ro ad  c r o s s  s e c t i o n  o f  t h i s  
c o u n t r y 's  com m er ci al  s e c t o r .  We r e p r e s e n t  o v e r  6 2 ,0 0 0  f ir m s  — from  
la r g e  c o r p o ra t io n s  to  s i n g l e  p r o p r i e to r s h ip s  —  in  a d d i t i o n  to  2 ,5 0 0  l o c a l ,  
r e g io n a l  and s t a t e  ch am ber s o f  commerce , 1 ,1 0 0  t r a d e  a s s o c i a t i o n s  an d 
41 A m er ic an  ch am ber s o f  comm erc e a b ro a d . T he se  N a t io n a l  Cham ber mem be rs , 
en gag ed  in  d o m e s ti c  an d i n t e r n a t i o n a l  b u s in e s s , a r e  co n c e rn e d  ab o u t th e  
i s s u e  o f  q u e s t io n a b le  o v e rs e a s  pa ym en ts  b o th  a s  a b a s ic  e t h i c a l  p ro b le m  
an d b e c a u se  w e l l - p u b l ic iz e d  r e p o r t s  o f  in s ta n c e s  o f  su ch  pay m en ts  ha ve  
te n d e d  to  under m in e p u b l ic  c o n f id e n c e  in  th e  e n t i r e  c o r p o ra te  co mmun ity  
an d in  th e  m ark et eco nomy  a s  a w hole .

The Cham ber cond em ns  th e  pay m en t,  s o l i c i t a t i o n  o r  e x t o r t i o n  o f  
b r i b e s ,  p a y o f fs  o r  k ic k b a c k s , an d s u p p o r ts  th e  d i s c lo s u r e  o f  su ch  a c t s  
an d th e  p r o s e c u t io n  o f  v i o l a t i o n s  o f  n a t i o n a l  la w s . The Cham ber h as  lo n g  
e n d o rse d  th e  h ig h e s t  s t a n d a rd s  o f  p r o f e s s io n a l  co n d u c t o f  A m er ic an  
b u s in e s s  p e o p le  o p e r a t in g  in  th e  U n it ed  S ta te s  o r  o v e r s e a s . Th e over w hel m in g 
m a jo r i ty  o f  U .S . f ir m s  o p e r a t in g  a b ro a d  c o n d u c t t h e i r  a c t i v i t i e s  in  
a c c o rd a n c e  w it h  th e  l e g a l  r e q u ir e m e n ts  o f  h o s t  c o u n t r i e s  an d r e f r a i n  fro m 
u n la w fu l i n t e r v e n t io n  in  th e  d o m e s ti c  a f f a i r s  o f  h o s t  c o u n t r i e s .  The r e c e n t

A
S t a f f  A s s o c ia te , Ch am ber o f  Com merce o f  th e  U n it e d  S t a t e s



controversy surrounding questionable payments has resulted in much 
confusion concerning the commercial propriety of commissions and fees 
related to business transactions. Commissions or fees are paid on sales, 
or for services rendered, as a part of conducting business worldwide.
They are generally determined by the market place and, in and of themselves, 
are entirely legitimate.

The Chamber believes that disclosure has proved to be an effective 
deterrent against the offering or solicitation of various forms of 
questionable payments. U.S. securities law already requires public 
disclosure of material payments. This reporting requirement, embodied 
in the Securities and Exchange Commission's "Voluntary Disclosure Program," 
has prompted voluntary disclosures by many corporations over the last 
two years. This voluntary disclosure approach, taken with existing 
SEC rule-making authority and the SEC's recommended stock exchange 
listing requirements, should adequately respond to public, corporate 
and investor-related concerns. It is important to note, as well, that 
misrepresentations to the Internal Revenue Service of certain payments 
may constitute violations of the Internal Revenue Code.

The Chamber, therefore, is not convinced that new legislation 
is needed to confront the problems caused by questionable overseas
business payments.

H.R. 3815

The Chamber opposes H.R. 3815. This legislation would make it 
a criminal offense for a United States business to give anything of value 
to any foreign official, political party, candidate or intermediary 
for the purpose of influencing governmental acts or decisions. The National 
Chamber is particularly troubled by these sections for the following 
reasons:

(1) The criminalization of questionable overseas business 
payments would contribute little to deterring such payments beyond that 
which is already accomplished by existing securities, tax and criminal 
law. Aspects of the payments problem which cannot be directly remedied 
by existing domestic law, such as the conduct of foreign government 
officials, also cannot be satisfactorily met by attempts to improperly



ex te n d  th e  re a c h  o f  U .S . la w . The in h e re n t  l i m i t a t i o n s  o f d o m e s ti c  law 
in  d e a l in g  w it h  a l l  f a c e t s  o f  th e  pay m en ts  p ro b le m  ca n o n ly  be  ov er co m e 
th ro u g h  th e  n e g o t ia t io n  an d im p le m e n ta ti o n  o f  b i l a t e r a l ,  o r  p r e f e r a b ly  
m u l t i l a t e r a l ,  a g re e m e n ts .

(2 ) L e g i s la t io n  w hic h  wo uld im po se  c r im in a l  p e n a l t i e s  f o r  m ak in g 
q u e s t io n a b le  b u s in e s s  pa ym en ts  wo uld be  v e ry  d i f f i c u l t  to  a d m in is te r
an d e n fo rc e . H. R.  3815 a t te m p ts  to  com pen sa te  fo r  p o o r o r  r e l u c t a n t  
e n fo rc em en t by som e f o re ig n  gover nm en ts  o f  t h e i r  own la w s by , in  e f f e c t ,  
d o in g  i t  f o r  th em . In  o r d e r  to  p ro s e c u te  s u c c e s s f u l l y  u n d e r th e s e  
p r o v i s io n s ,  much  e v id e n c e  lo c a te d  o u ts id e  o f  th e  U n it e d  S t a t e s  wou ld  be  
r e q u i r e d .  U .S . p r o s e c u to r s  i n v e s t i g a t i n g  th e  a c t i v i t i e s  o f  f o re ig n  
gove rn m en t o f f i c i a l s  w i l l  be  t o t a l l y  d ep en d en t on  th e  fo r e ig n  gover nm en t 
f o r  s u f f i c i e n t  in fo rm a t io n . C o n v e rs e ly , th e  a c c u s e d  co u ld  e a s i l y  be  
p r e ju d ic e d  by  an  i n a b i l i t y  to  o b ta in  p ro d u c ti o n  o f  docu m en ta ry  e v id e n c e  
o r  a t te n d a n c e  o f  w i tn e s s e s  lo c a te d  o u t s id e  th e  j u r i s d i c t i o n  o f  U .S . c o u r t s .

(3 ) H.R.  381 5 co u ld  le a d  to  c o n f l i c t s  b e tw een  th e  U n it ed  S t a t e s  
an d fo r e ig n  g o v e rn m en ts . D e c is io n s  ta k e n  a t  an y p o in t  in  th e  develo pm ent 
an d p ro s e c u t io n  o f  a c a s e  co u ld  in v o lv e  th e  U n it ed  S t a t e s  in  s e n s i t i v e  
d ip lo m a tic  p ro b le m s. The u se  by  th e  Gov er nm en t o r  a d e fe n d a n t o f  c e r t a i n  
e v id e n c e  c o u ld  c a u s e  em barr a ss m en t to  a f o r e ig n  gover nm en t an d c r e a t e  
f o r e ig n  p o l i c y  p ro b le m s f o r  th e  U n it ed  S t a t e s  st em m in g from  o u r  "m ed d li n g "  
in  a n o th e r  c o u n t r y ’ s i n t e r n a l  a f f a i r s ,  ev en  th ough  su ch  r e v e l a t i o n s  sh o u ld  
have  come ab o u t th ro u g h  e f f e c t i v e  en fo rc em en t o f  d o m e s ti c  la w s in  th e  
h o s t  c o u n tr y .

(4 ) W ith  r e s p e c t  to  th e  fo c u s  o f  th e  i n v e s t i g a t o r y  r e s p o n s i b i l i t y  
g r a n te d  in  S e c ti o n  2 o f  H. R.  38 15 , th e  Ch am ber b e l i e v e s  th a t  th e  SEC
d o es n o t se e k  n o r  sh o u ld  i t  be g ra n te d  c r im in a l  en fo rc em en t r e s p o n s i b i l i t i e s  
w h ic h  do  n o t r e l a t e  to  th e  r e g u l a t i o n  o f  s e c u r i t i e s  an d s e c u r i t i e s  m a rk e ts .

M u l t i l a t e r a l  E f f o r t s

I t  h as become a p p a re n t  t h a t  a s u b s t a n t i a l  nu mbe r o f  q u e s t io n a b le  
pay m en ts  on  th e  p a r t  o f  m u l t in a t io n a l  f ir m s  a r e  th e  r e s u l t  o f  de man ds  
fr om  o f f i c i a l s  o f ,  an d o th e r s  p u r p o r t in g  to  r e p r e s e n t ,  govern m en ts  in  
som e c o u n t r i e s .  Su ch  de man ds  a r e  f r e q u e n t ly  ma de in  a  c o n te x t  in  w hi ch  
th e  com pany 's  r e f u s a l  to  co m pl y may r e s u l t  in  ex tr em e ec on om ic  p e n a l t i e s .



The Chamber is encouraged that the private sectors and governments of 
some countries have expressed interest in multilateral efforts to eliminate 
all such improper practices by businesses and by governments.

The conclusion of a multilateral agreement among the largest 
possible number of industrialized and developing countries could establish 
standards of ethical and equitable conduct of international business, 
provide that these same standards would apply to all businesses, create 
pressures or impose obligations on governments to vigorously enforce 
relevant domestic law, and establish a mechanism to resolve the diplomatic, 
commercial and legal problems associated with such practices. The Chamber 
endorses the efforts of the U.S. Government to bring about a treaty
in this area under the auspices of the United Nations Economic and
Social Council (ECOSOC).

Conclusion
In light of the general success of existing governmental programs 

and enforcement measures, the most constructive additional federal 
response to the troubling problem of questionable overseas business 
payments is not in the form of new legislation; rather, it is through 
the negotiation of international agreements. The many elements of the 
problem which are outside United States jurisdiction can be addressed 
effectively only in this manner. The discussion of governmental action 
in response to the questionable payments problem should not, however, 
overshadow the duty of American business people to obey the law and to 
maintain the highest standards of professional conduct.



. S ta te m ent o f  th e
N ati ona l A ss o c ia ti o n  o f  M an ufa ct ur er s 

to  th e
Su bc om mitt ee  on Con sumer P ro te c ti o n  and Fi na nc e 

o f  th e
House Comm itte e on I n t e r s t a t e  and  Fore ig n Commerce 

on H.R. 3815
A B il l to  Amend th e  S e c u r i t ie s  Exc hange Ac t 

A pri l 28 , 1977

The N ati ona l A ss o c ia ti o n  o f  M an ufa ctu re rs  i s  a v o lu n ta ry , n o n -p r o f it  o rg a n iz a ti o n  

o f over 13 ,0 00  co m pa ni es , la rg e  and sm a ll , lo c a te d  in  ever y  s t a t e  o f  th e  Un ion . As 

th e  r e p re s e n ta ti v e  o f  fi rm s wh ich  ac co unt  fo r  n e a r ly  85% o f  Am eri can m an uf ac tu re d goods  

and th e  emp loym ent o f  app ro x im ate ly  15 m il li o n  p e rs o n s , th e  NAM i s  co nc er ne d th a t  a 

number o f  c o rp o ra ti o n s  ha ve  made q u e s ti o n a b le  o r i l l e g a l  fo re ig n  pa ym en ts . NAM's 

Board  o f  D ir e c to rs  c a l le d  upon member co mp an ies  to  ado pt, in d iv id u a l co de s o f  e th ic s  

and to  adher e to  th e  h ig h e s t s ta n d a rd s  o f  b u s in ess  conduct . The A ss o c ia ti o n  ha s a ls o  

fa vore d  s t r i c t  en fo rc em en t o f  c u rre n t law s and  U.S . Government  p ro p o sa ls  fo r an i n t e r 

n a ti o n a l ag reem en t to  p re v en t im pr op er  paym en ts in  w or ld  com merce.

NAM b e li e v e s  t h a t  co n ti nued  de ve lo pm en t o f more e f f e c t iv e  in te r n a l  c o rp o ra te  co n

t r o l s ,  im proved  en fo rc em en t o f  U.S . law s and  th e  un d ert ak in g  o f  s u c c e ss fu l in te rn a ti o n a l 

n e g o ti a ti o n s  c o n s t i tu te  p o s i t iv e  and e f f e c t iv e  s te p s  to war d t h i s  p ro b le m 's  r e s o lu ti o n .

We a re  n o t co nvi nc ed  th a t  f u r th e r  u n i l a te r a l  U.S . l e g i s la t i o n  i s  n e ce ssa ry . An in fo rm a

t io n  re p o r ti n g  sy stem  might  be  c o n si d e re d  i f  e la b o ra te d  w it h in  th e  c o n te x t o f  a m u lt i

l a t e r a l  o r  b i l a t e r a l  ap pr oac h to  co o p era ti v e  lo c a l law en fo rc em en t on th i s  is s u e . We 

b e li e v e  th a t  a u n i l a t e r a l ,  c r im in a li z a ti o n  ap pr oa ch  such  as pr op os ed  by H.R.  3815 

would  pos e s e r io u s  pr ob le m s o f  e x t r a t e r r i t o r i a l  enfo rc em ent,  p a r t i c u l a r ly  re g a rd in g  

c o n s t i tu t io n a l  due  p ro c e ss  g u a ra n te e s , and may pr ove  c o u n te rp ro d u c ti v e  to  th e  a ch ie v e 

ment o f  an e f f e c t iv e  m u l t i l a t e r a l  acco rd . We th e re fo re  op po se  en ac tm en t o f  H.R. 3815. 

Bac kg ro un d:

The  is su e  o f im pr op er  paym en ts made ove rs eas  by some U.S.  co mpa nies  re ce iv ed  

w id es pre ad  p u b l ic i ty  in  19 76 , s ti m u la ti n g  a p o li c y  debate  on n e ce ssa ry  c o rr e c ti v e  

a c t io n s . A s c r ie s  o f  s te p s  we re undert aken  a t  th re e  d i f f e r e n t  le v e ls  to  meet  th e  p e r 

ceiv ed  prob le m  and  he lp  a ss u re  both  i t s  im med iate  and  lo n g er- te rm  re s o lu ti o n . The
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first area of response has been in self-corrective and preventative actions by com

panies themselves. Ke continue to believe this approach to be both the most logi

cal and effective means to deal directly with the problem. The NAM Board of Directors

urged member companies to adopt individual codes of ethics and adhere to the highest

standards of business conduct. In an open letter to the membership on April 19, 1976,

former NAM Chairman Richard C. Kautz pointed to the NAM Code of Business Practices 

which states, in part, that "We will compete vigorously to serve our customers and 

expand our business, but we will avoid unfair or unethical practices." Individual 

company management is in the best position to take the leadership in making commitments, 

defining derelictions and applying censure and penalties to those who violate standards. 

Management is sensitized to the problem of improper foreign payments and the actions 
it has taken speaks well for private sector self-correction, including vigorous in

vestigations of past payments, increased vigilance by directors, audit committees and 

outside accountants, and strong corporate leadership statements of policy coupled with 

tightened internal control procedures.

New governmental enforcement procedures under current law have also been under

taken by a number of agencies. The Securities and Exchange Commission (SEC) was at 

the forefront of initial disclosures of improper payments and is, of course, continu

ing to enforce regulations as applied relevant to publicly-held companies. The Treasury 

Department instituted procedures to investigate corporate payments abroad which might 

involve U.S. tax laws. A special Presidential cabinet-level task force conducted a 

study of the problem and last year recommended a new reporting and disclosure approach 

to supplement these other Executive Branch actions.

Two measures were passed during the 94th Congress which bear directly on this 
subject. One bill established reporting requirements on payments involving military 

sales and the other desginated tax penalties which would be applied in cases of foreign 

bribery. Proposed legislation to cancel Overseas Private Investment Corporation (OPIC) 

coverage on projects involving illegal payments passed the House but not the Senate,



w hil e  th e  re v e rs e  s i tu a t io n  p e r ta in e d  w ith re g a rd  to  a Sen at e b i l l  s im il a r  to  s e c ti o n s  

o f  th e  b i l l  wh ich  i s  now b e fo re  t h i s  Co mm ittee . B i l l s  pr opo se d by th e  p re v io us 

A d m in is tr a ti o n  on th e  b a s is  o f  th e  P re s id e n ta l Ta sk  For ce  s tu dy  wh ich  fa vore d  a r e p o r t 

in g  and  d is c lo s u re  sy st em  we re n o t giv en  f u l l  h e a r in g s  in  e i t h e r  Ho use .

The t h i r d  a re a  o f  a c t i v i t y  in vo lv ed  in te r n a t io n a l  e f f o r t s  to  deal w ith  th e  pa y

me nts pr ob le m . The  U ni te d S ta te s  co nc lu de d n e a r ly  a do ze n b i l a t e r a l  in fo rm ati on  

ex ch an ge  ag re em en ts  w ith  fo re ig n  go ve rn m en ta l agenc ie s  in v o lv in g  in fo rm ati on  to  be  

use d  fo r  in v e s t ig a ti o n s  o r  ju d ic ia l  p ro cedure s in  th e  fo re ig n  co u n tr y . Th ese a g re e 

men ts  were n e g o ti a te d  so  as to  a ssu re  m ai nt en an ce  o f  p ro pe r C o n s ti tu ti o n a l safe guard s  

re g a rd in g  j u d ic ia l  p ro c e sse s  and in fo rm ati on  concern in g  in d iv id u a ls . The  U.S . Go vern

me nt ha s a ls o  pr opo se d to  a s p e c ia l U ni te d N a ti o n 's  Wo rkin g Grou p th e  o u tl in e s  o f  an 

in te r n a t io n a l  ag re em en t to  e li m in a te  b r ib e ry  from w or ld  com merce.  The Sen at e ha s 

en dors ed  su ch  a m u l t i l a t e r a l  ap pr oa ch  in  Sen at e R eso lu ti o n  26 5,  pass ed  un an im ou sly a t  

th e  end  o f  1975 . A d d it io n a ll y , l a s t  y ear Sen at e R eso lu ti on  516 commended th e  OECD 

G u id e li n es  fo r  MNCs, in c lu d in g  m u l t i l a te r a ll y - a g r e e d  v o lu n ta ry  s ta n d a rd s  on fo re ig n  

pa ym en ts  wh ich  ha ve  be en  recommended by go ve rnmen ts and w id el y  acc ep te d  by m u lt in a ti o n a l 

c o rp o ra ti o n s .

Summary o f  H.R . 3815 (" Unl aw fu l C orp ora te  Payment s Ac t o f  197 7")

The pr op os ed  "U nlaw fu l C orp ora te  Payment s Ac t o f  1977" mak es i t  un la w fu l as  a 

m a tt e r o f  Federa l law  fo r  c e r ta in  pers ons to  make c e r ta in  pa ym en ts to  fo re ig n  o f f i c i a l s  

and o th e r  fo re ig n  p e rs o n s .

S ec ti o n  2 o f H.R . 3815 amends th e  S e c u r it ie s  Ex change  Act o f  1954 (15  U.S.C . §5 78 a,  

e t  s e q .)  to  p ro h ib i t  su ch  paym en ts by any  c o rp o ra ti o n  su b je c t to  re g u la ti o n  by th e  

S e c u r i t ie s  and Ex change Com mis sion  be ca us e it " h a s  a c la s s  o f s e c u r i t i e s  r e g is te r e d  p u r

su an t to  se c ti o n  1 2 . . .  o r . . .  i s  re q u ir e d  to  f i l e  re p o r ts  p u rs u an t to  se c ti o n  15" o f  th e  

1934 A ct . S e c ti o n  3 o f  H.R.  3815 p r o h ib i ts  such  pa ym en ts by any "d om es ti c concern ,"



d e fi n e d  as  an y company not su b je c t to  r e g u la ti o n  by th e  S e c u r i t ie s  an d Ex change 

Com mis sion  wh ich  i s  owned o r  c o n tr o ll e d  by U.S . n a t io n a ls ,  wh ich  ha s i t s  p r in c ip a l 

p la c e  o f b u s in ess  in  th e  U nited  S ta te s ,  o r  which  i s  o rg an iz ed  un de r th e  law s o f  a

s t a t e  o f  th e  U ni te d S ta te s .

Bo th th e  o p e ra ti v e  p ro v is io n s  an d th e  key d e f in i t io n s  o f  S e c ti o n s  2 and  3 o f 

H.R.  3815 a re  id e n t i c a l .  Th es e o p e ra ti v e  p ro v is io n s  d e sc r ib e  th e  un la w fu l paym en ts 

and  r e c ip i e n t s ,  p re s c r ib e  p e n a l t i e s ,  and de te rm in e  p e rs o n a l l i a b i l i t y  fo r  th e  un la w

fu l pay m en ts . The  two key  d e f in i t io n s  d e f in e  " c o n tr o l"  (w ith  b e n e f ic ia l  ow ne rshi p 

o f  25% o r more  o f  v o ti n g  s e c u r i t i e s  g iv in g  r i s e  to  a pre su m ption  o f  c o n tr o l)  and 

" fo re ig n  o f f i c i a l "  (a ny  o f f i c e r ,  em pl oy ee , o r  o f f i c i a l  r e p re s e n ta ti v e  o f  a fo re ig n  

go ve rnme nt whose d u t ie s  a re  n o t " m in is te r ia l  o r  c l e r i c a l " ) .

Unlaw fu l pa ym en ts c o n s is t o f  (1 ) an  o f f e r ,  pa ym en t, o r  pr om is e to  pa y o r  (2 ) th e  

g iv in g  o f  an y th in g  o f  va lu e  (3 ) c o rru p tl y  (4 ) to  any fo re ig n  o f f i c i a l  o r  fo re ig n  

p o l i t i c a l  p a r ty ,  p a r ty  o f f i c i a l  o r c a n d id a te  (o r to  an y pers on w hil e  knowing  o r  ha vi ng 

re aso n  to  know th a t  a p o rt io n  o f  th e  paym ent w i l l  re ach  th e  fo re ig n  o f f i c i a l )  by  

(5 ) use  o f  th e  m a il s  o r  any means o r  in s tr u m e n ta l i ty  o f  i n t e r s t a t e  com merce. A c o r

ru p t paym ent i s  on e made to  a fo re ig n  o f f i c i a l  fo r  th e  purp ose  o f  " in f lu e n c in g  an y 

a c t o r  d e c is io n  o f  su ch  fo re ig n  o f f i c i a l  in  h is  o f f i c i a l  c ap a c it y "  o r  "i n d u c in g  su ch  

fo re ig n  o f f i c i a l  to  u se  h is  in f lu e n c e — to  a f f e c t  o r  in fl u e n c e  any a c t  o r d e c is io n "  

o f  a fo re ig n  go ve rn men t.

P e n a lt ie s  a re  p re s c r ib e d  fo r co mpa nies  co n v ic te d  o f  ma kin g unla w fu l pa ym en ts (a  

f in e  o f  up to  $1 m il li o n )  and fo r  o f f i c e r s ,  d i r e c to r s ,  em pl oy ee s,  o r a g en ts  "who know

in g ly  and w i l l f u l ly "  p a r t ic ip a te d  o r acq u ie sced  in  th e  co mpa ny 's un la w fu l paym ent (a  

f in e  o f  up  to  $1 0, 00 0 o r  im pr ison m en t up to  f iv e  y e a rs  o r b o th ) .

P e rs ona l l i a b i l i t y  fo r  f in e s  imposed on in d iv id u a ls  i s  re q u ir e d  by  th e  p ro v is io n  

s ta t in g  th a t  "s uch  f in e  s h a ll  no t be  p a id , d i r e c t l y  o r  i n d i r e c t ly ,  by " th e  comp any 

em ploy ing th e  in d iv id u a l.
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NAM P o s it io n

The NAM c o n ti n u es  to  fa v o r in d iv id u a l company co de s o f  co nd uc t and in te rn a l 

en fo rc em en t p ro cedu re s as  th e  mo st d i r e c t  and e ff e c -t iv e  me thod o f  d e a li n g  w ith  t h i s  

pr ob le m . R ec og ni zi ng  th e  g lo b a l ro o ts  o f im pro per  co mmercial pa ym en ts , we a ls o  

fa v o r th e  n e g o ti a ti o n  o f  an in te r n a t io n a l  ag re em en t to  e li m in a te  to  th e  g re a te s t 

p r a c ti c a b le  e x te n t su ch  pa ym en ts from wor ld  tr a d e . I t  i s  o u r o p in io n  th a t  s te p s  

be in g  ta ken  v o lu n ta r i ly  by in d iv id u a l U.S.  comp an ies  and th e  in c re a se d  en fo rc em en t 

o f  c u rre n t U.S . law s by a g en c ie s  su ch  as  th e  SEC and  IRS, ha ve  la rg e ly  re so lv ed  th e  

pr ob le m  o f  su ch  pa ym en ts by Am eri can co m pa nies . The  n e g o ti a ti o n  o f  an  in te rn a ti o n a l 

ag re em en t to  e li m in a te  im pr op er  paym ents wor ld w id e,  p ro bab ly  u t i l i z i n g  an  in fo rm ati on  

re p o r ti n g  sy stem  to  a id  lo c a l law enfo rc em ent,  wo uld  h e lp  a ss u re  th a t U.S . in d u s tr y  

i s  n o t p la c ed  a t  a c o m p e ti ti v e  d is advan ta ge  by  u n f a i r  fo re ig n  p ra c ti c e s  as w el l as  

p la c e  wor ld  commerce on a b e t t e r ,  mar ke t o r ie n te d  tr a d e  and  in ves tm en t b a s is .

E v a lu a ti n g  H.R . 381S in  te rm s o f  t h i s  p o s i t io n , NAM mu st op po se  th e  b i l l  fo r  

th re e  m aj or  re a so n s : (1 ) c o r r e c ti v e  a c ti o n s  a lr e a d y  ta ken  ha ve  made pa ss age o f th e  

b i l l  unn ecessa ry ; (2 ) in h e re n t pr ob lems in  th e  b i l l ,  p a r t i c u la r ly  re g a rd in g  i t s  

e x t r a t e r r i t o r i a l  a p p li c a ti o n  an d c o n f l ic t s  w ith  c o n s t i tu t io n a l  due p ro cess  g u a ra n te es , 

make i t  e i t h e r  unw or ka ble , th re a te n  s e r io u s  u n d e s ir a b le  s id e  e f f e c t s ,  o r bo th ; and  

(3 ) th e  c r im in a li z a ti o n  ap pro ac h ru ns  c o u n te r to  p ro p o sa ls  fo r  an in te rn a ti o n a l 

ag re em en t bas ed  on re p o r ti n g  and d is c lo s u re  p r in c ip le s  and coul d im pair  th e  ach ie v e 

ment o f su ch  an a cco rd .

New U.S.  L e g is la ti o n  I s  No t N ec es sa ry

An e f f e c t iv e  s o lu ti o n  to  th e  prob lem o f  im pr op er  fo re ig n  pa ym ents do es  not re q u ir e  

th e  pass age o f new la w s.  S u b s ta n ti a l le g a l s a n c ti o n s  a re  a lr e a d y  in  e x is te n c e  which  

a re  a p p li c a b le  to  fo re ig n  b r ib e ry : in  th e  In te rn a l Reven ue Co de,  th e  C la yt on  A ct , 

th e  Sherman A ct , th e  Federa l Tra de  Com mission  A ct,  and th e  S e c u r it ie s  Exc han ge

A ct ; in  tr a n s a c ti o n s  in v o lv in g  AID o r arm s e x p o r ts ; and in  sh are h o ld e r d e r iv a ti v e  s u i t s
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bas ed on s ta te  and fe de ra l law.  The re po rt ed  ca se s o f imp roper fo re ig n  payments 

in d ic a te  no t a la ck  o f law, bu t o f  en fo rcem en t, bo th  from w ithi n and ou ts id e th e

company.

C orr ec tive ac ti ons un de rta ke n by co rp ora te  management and bo ards  of  d ir e c to rs , 

by th e  ac co un tin g p ro fe ss io n , and by law enfor ceme nt  ag en ci es  hav e a l l  bro ug ht  a 

c lo se r se c u ri ty  and tigh te ned  con tr o l o f co rp ora te  fun ds ex pen dit ure s.  These ac tions 

have  al so  been b e n e f ic ia ll y  supp lem ented  by th e ro le  o f  th e news media in  sp o tl ig h t

ing wron gdoing and c a ll in g  a tt e n ti o n  to  th e nee d fo r co rr e c ti v e  measu res  in  th is  ar ea . 

The in v es ti g a to ry  work o f th e p re ss  has c re a te d  an aw are ness th a t ac ti ons bo rd er in g 

on ques tionable  conduct  run th e r is k  o f widespread pub li c  d is c lo su re . The power of  

th is  ve ry  re a l c d n s tr a in t shou ld no t be un der es tim at ed , giv en th e a tt endan t poss ib le  

re per cu ss io ns on a company 's fo re ig n  busi ness , i t s  v u ln e ra b il it y  to  le gal sa nct io ns,  

and c e r ta in ly  ju s t  as  im por ta nt , th e  damage to  th e f ir m 's  pub li c  re p u ta ti o n .

C orr ec tive ac ti ons al re ad y un de rta ke n in  th e p r iv a te  se c to r and more e ff e c ti v e  

enforce me nt o f e x is ti n g  laws w il l , we b e li ev e , prove more than  s u f f ic ie n t to  re so lv e the 

paym ents  problem wi thou t new le g is la t io n . What is  nee ded  now is  no t new laws deal

ing with U.S. com pan ies,  bu t ra th e r  an in te rn a ti o n a l agreem ent  to  as su re  th a t a l l  bus

in ess es eng aging  in  world  commerce do so in  a f a i r  co m pe ti tive  manner .

In her en t Im ple me nta tion Prob lems in  H.R. 3815

The major in her en t im plem en tat ion problem in  H.R. 3815 i s  i t s  p ro je c te d  e x tr a 

t e r r i t o r i a l  app li ca ti o n  which  p re se n ts  pe rhap s insu rm ou ntab le  p ra c ti c a l enf orc em ent  

d i f f i c u l t i e s  and ra is e s  se ri ous ques tions o f c o n s ti tu ti o n a li ty  co nc er ning  due pr oc ess 

guar an te es . A ca se  f a ll in g  un de r th e  b i l l ' s  p ro h ib it io n s would in vo lv e a payment to  

a fo re ig n  government o f f i c i a l ,  most li k e ly  on fo re ig n s o i l ,  and pe rh ap s by a fo re ig n 

per so n.  U.S. in v es ti g a ti o n  o f suc h in c id en ts  would in ev it ab ly  ra is e  n a ti o n a l se n si

t i v i t i e s  and c rea te  di pl om at ic  prob lem s, making i t  un li ke ly  th a t much o f f ic ia l  fo re ig n



cooperation with U.S. investigatory efforts would be forthcoming. However, without 

such full cooperation and support, the practical implementation of H.R. 3815 would 

be nearly impossible since foreign witnesses and evidence would have to be obtained 

and transported to a U.S. court.

Official foreign assistance is even less likely to be available where the re

questor is not the U.S. Government, but an accused defendant. Yet, under the U.S. 

constitutional system of justice, the defendant must have available to him adequate 

means to present his defense. Many U.S. persons accused of illegal acts under H.R. 3815 

will be unable to produce exculpatory evidence and/or witnesses from abroad, because 

the extraterritorial reach of U.S. criminal law is long enough to charge the defen

dant, but not effective enough to compel production of evidence and testimony necessary 

to his defense. This type of difficulty in providing due process in criminal cases 

brought under the proposal in H.R. 3815 raises serious constitutional questions which 

should be resolved before the Committee takes further action on this bill.

The practical enforcement difficulties of the bill are also evident when considered 

in the context of the need for a clear and reasonable standard defining which corpo

rate or individual actions might be considered violations of this proposed criminal 

statute. For instance, the bill attaches criminal liability to corporate employees 

who order, authorize or "acquiesce" in the making or a corrupt foreign payment. The 

concept of acquiescence is unclear and perhaps unprecedented in criminal legislation, 

leaving considerable doubt as to what actions or inactions might subject a person to 

criminal penalties. Further, the bill requires that a covered payment reach a foreign 

government official, but exempts foreign officials performing "clerical" or 

"ministerial" duties. This exemption is apparently an attempt to exclude so-called



"facilitating" payments from the law'scoverage in recognition that legal prohibi

tions against such small payments are probably completely unenforceable. However, 
the definitional concepts are ambiguous when applied to foreign systems and cultures, 
where top ranking officials usually hold a ministerial designation.

Another area in which the practical difficulties of applying U.S. concepts 
and standards upon foreign cultures arises is the bill's treatment of foreign 

political contributions which are, in many cases, a perfectly proper payment under 
the established legal system of that foreign nation. Additionally, the legislation 

proposes the use of the "means or instrumentality of interstate commerce" as the 
act through which U.S. jurisdiction is asserted. While this mechanism may provide 
a constitutional basis for the statute, it is unclear whether its practical effect 
would necessarily reach the act of a payment made abroad. Surely foreign jurisdic
tions have a more direct and enforceable legal nexus upon which to prosecute persons 

engaging in corrupt practices.

An International Agreement is Needed

The desirability of an international agreement on bribery has been widely recog

nized and supported. Senate Resolution 265 called for the initiation of negotiations 
on such an agreement and subsequent initiatives were undertaken in both the GATT 

Multilateral Trade Negotiations and in the United Nations to seek an accord on prevent 

ing bribery. A special UN Working Group was established for this purpose and the U.S. 
has formally submitted a proposal to it outlining initial ideas on the substance of 
such an agreement. This Group is reportedly aiming at completing its report in time 

for the Economic and Social Council (ECOSOC) meeting in July and August of this year.

NAM favored Senate Resolution 26S and the negotiation in all appropriate inter- . 
national forums of a multilateral agreement to prevent bribery in international commer 

cial transactions. The global scope of the problem argues for the participation of 

at least all major trading countries, if not virtually all countries worldwide, in
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cooperatively seeking the elimination of improper payments.

We believe that the general approach originally outlined by the U.S. Government 

before the United Nations Commission on Transnational Corporations and reported to the 

Senate Banking Committee by former Undersecretary of State for Economic Affairs Charles 

Robinson on April 8 of last year constitutes a positive and operationally sound basis 

for negotiating an international accord. In particular, we believe the following 

elements could be included in a multilateral agreement: (1) All countries should 

clearly define the procedures to be followed by companies dealing with the government 

in procurement or regulatory matters, including what actions would constitute illegal 

payments. There should be a commitment to effectively enforce laws against both 

bribery and extortion. (2) Inter-governmental arrangements, probably bilateral in 

nature, should be considered to permit information exchange between governments, 

subject to necessary constitutional safeguards, to assist official foreign investiga

tory or judicial action involving illegal foreign payments. (3) An information report

ing approach could be considered to assure that national governments have available 

to them the necessary information on payments to government officials in order to 

assist proper law enforcement and avoid possible foreign relations problems. However, 

such standardized reporting should be kept to the minimum necessary to meet these 

objectives.

The thrust of H.R. 3815, on the other hand, runs counter to the objective of 

seeking an international agreement and may in fact jeopardize the negotiation of such 

an accord. First, the unilateral and extraterritorial nature of the legislation will 

likely foster diplomatic conflict rather than multilateral agreement. There is 

certainly no reason for the U.S. to forego steps to correct obvious shortcomings within 

its own jurisdiction —  as has been done by the many corrective enforcement actions 

already taken. However, to take such.unilateral corrective action in a manner which 

extends far beyond U.S. borders into the internal affairs of other sovereign nations, 

can only raise potentially serious diplomatic conflicts with other governments, as

<

)

r
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has been amply demon strated in the  pa st in  cas es of  U.S. a n ti tr u s t and export 

co ntr ol  re gu la tion s.  The e x tr a te rr it o r ia l enforcement of  H.R. 3815 would indeed 

ra is e  problems fa r beyond the  magnitude of  pa st  experie nce, fo r the  enforcement 

would by defi n it io n  d ir ec tl y  invo lve in ves tigat io n and ju d ic ia l ac tio ns  concern 

ing forei gn  o ff ic ia ls  involve d in government procurement programs or  re gu la tory  

ma tte rs which take place on for eig n so il . This  type of  un il a te ra l U.S. ac tio n is  

not  conducive to  fo st er in g the  le ve ls  of  in te rn at io nal  coo per ation  necessa ry to  

develop a m ult il a te ra l agreement on prev en tin g improper payments.0
Add iti on al ly , H.R. 3815 is  a t cross-p urpo ses with the  ba sic  th ru st  of  the  

most r e a l is t ic  and accepta ble  approach to  an in te rn at io nal  agreement which re st s uDon 
the  c la ri fi c a ti o n  and eff ec tive enforcement of  each nati on 's  domestic laws on 

br ibery and ex to rt io n, a system of  inf orma tio n re po rti ng  and an inter-gover nm ental  in 

form ation exchange network. By co ntr as t,  H.R. 3815 seeks the ex ten sio n of U.S. law 

in to  ot he r co un tr ie s,  does nothing to  rea ch si tu ati ons of  fo re ign ex to rt io n of  U.S. 

companies, and does not advance the  ob je ct iv e of  enfor cin g laws ag ains t fo re ign as 

well  as U.S. v io la to rs  of  br ibery s ta tu te s . Any le g is la ti on  passed  by th e Congress 

should  be form ulated in  such a way as to  encourage , not  prev en t, the achievement of  

an in te rn at io nal  acco rd deali ng  with  the fu ll  scope of  the  payments problem and cov er

ing  both U.S. and forei gn  companies.

Conclusion

The problem or  improper corpora te payments abroad has led to  a number of  s e lf 

co rrec tiv e and prev en ta tiv e ac tio ns  by the busin ess community as wel l as improved 

governmental enforcement  of  U.S. laws. We be lie ve  th at the se  st ep s have la rg el y 

res olv ed  the problem of  such payments by U.S. fir ms,  but  th at  an in te rn at io nal  ag ree

ment is  needed to  reach the  fu ll  global  scope of such payments. NAM supports both 

the  con tinu ed development of eff ec tive in te rn al  co rpora te co nt ro ls  and the suc cess-  

•  fu l ne go tia tio n of  a m ult il at er al  accord to  pre vent improper  payments in world commerce



We do not feel that additional U.S. legislation is necessary at this time and specifi 

cally oppose the criminalization approach used in II.R. 3815. Primarily we feel that 

the bill would be impossible to effectively implement in a fair and consistent manner 

it raises substantial constitutional due process questions, and it could lead to dip 

lomatic conflicts counterproductive to the achievement of  a desirable international

accord on controlling improper payments.
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The  H onora ble  Bob E ck h a rd t 
C hai rm an , Sub co m m it te e on 

Co nsu me r P r o te c t io n  and 
F in ance

Com mitt ee  on I n t e r s t a t e  
an d F o re ig n  Commerce

U n it ed  S ta te s  Hou se o f 
R e p re s e n ta ti v e s

W ash in gto n, D.C . 205 15

Re: H.R.  160 2 an d S. 30 5;  and H.R.  381 5

De ar Con gr es sm an  E c k h a rd t:

T h is  l e t t e r  i s  su b m it te d  by me mb ers  o f  th e  F e d e ra l 

R e g u la ti o n  o f  S e c u r i t i e s  Com m itt ee  (" C om m it te e")  o f th e  

S e c ti o n  o f  C o rp o ra ti o n , Ban ki ng  an d B u s in e ss  Law ( " S e c t io n " )  

o f  th e  Amer ican  Bar A s s o c ia ti o n  ("A BA "). A lthough  th e s e  

comm ents do  n o t r e p r e s e n t  th e  o f f i c i a l  p o s i t i o n  o f  th e  

C om m it te e,  S e c ti o n  o r ABA, o r r e f l e c t  th e  v a ry in g  v ie w s o f 

in d iv id u a l  Com mitt ee  m em be rs , th e  comm ents do r e f l e c t  th e  

vie w s o f th e  g r e a t  m a jo r i ty  o f  th o se  re sp o n d in g  to  th e  d r a f t  

o f  t h i s  l e t t e r  which  was c i r c u l a t e d  to  th e  ABA's  Ad Hoc 

Co mmitt ee  on F o re ig n  Pay m en ts  L e g i s la t io n  and to  th e  ch a ir m en  

o f  th e  19 su bcom m it te es o f  o u r C om m it te e.

As i s  o f te n  th e  c a s e ,  some o f  th e  la w y e rs  

p a r t i c i p a t i n g  in  th e  d r a f t i n g  o f  th e s e  comm ents r e p r e s e n t  

c l i e n t s  wh ose a f f a i r s  a r e  o r  may be a f f e c te d  by th e  p ro p o se d  

l e g i s l a t i o n  whi ch  i s  th e  s u b je c t  o f  o u r co m men ts .



Nevertheless, it is the practice and tradition of the 
Committee and Section to prepare comments on proposed 
legislation and rules based on our experience and independent 
professional views of the matters involved in furtherance of 
the public interest. To assure that the expressed views also 
reflect a broad consensus, we have widely circulated a draft 
of this letter as indicated in the preceding paragraph.

I. H.R. 1602 and H.R. 3815

A. Introduction

H.R. 1602, introduced by Congressman Murphy, would 
prohibit foreign bribery and would require issuers of 
securities registered pursuant to Section 12, and issuers 
filing reports pursuant to Section 15(d), of the Securities 
Exchange Act ("Reporting Companies") to maintain accurate 
books and records and to maintain an adequate system of 
internal accounting controls.

H.R. 1602 is virtually identical to Title I of S. 305 
introduced by Senators Proxmire and Williams. Neither H.R. 
1602 nor H.R. 3815 includes provisions comparable to Title II 
of S. 305 which provisions would require increased reporting 
concerning the ownership of registered equity securities.



B. Comments on Sections 2 and 3 of H.R. 1602 and on H .R. 38-15

We support, without reservation, the goal of 
eliminating foreign bribery. We agree that legislation 
designed to restore and maintain confidence in American 
business at home and abroad is desirable. However, 
legislation which assumes that a multinational corporation 
will be able to prevent all corrupt offers or promises by 
every employee, including foreign nationals whose concepts of 
business morality differ from our own, is unrealistic. Until 
the ethical precepts which we share with the sponsors of the 
legislation have been accepted not only by the American 
business community but also by the governments and businessmen 
with whom our business community must deal throughout the 
world, no effort to eliminate foreign bribery can be expected 
to be completely successful.

The lessons of history should not be ignored. As 
illustrated by Prohibition, making conduct criminal in an 
environment in which the legislation has neither the universal 
support nor the effective policing mechanism necessary for 
enforcement breeds disrespect for law, thus weakening the 
confidence in American business the legislation is intended 
to promote. Because we share the serious concern about the 
enforcement problems of S. 305 expressed by Secretary 
Blumenthal in his statement before the Senate Banking
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Committee on March 16, 1977, we believe that criminal 
sanctions should not be imposed against the issuer unless the 
conduct is engaged in with the approval or actual, rather than 
constructive, knowledge of the corporation's directors and 
executive officers. If, on the other hand, such conduct 
reflects the inability of senior management to completely 
control the significant activities of lower level employees, 
a requirement of disclosure to the shareholders will promote 
the aims of the legislation without the problems of

(
enforcement inherent in making the corporation criminally 

accountable for its inability to exercise complete control 

over the activities of all of its employees.

In addition to H.R. 1602 and H.R. 3815, we have 
reviewed proposed legislation of the Carter Administration 
which would amend Sections 103 and 104 of S. 305. Based on 
our review of these varying approaches, we urge that any law 
criminalizing foreign bribery:

1. not be included in the Exchange Act since it would 
detract from the concept of financial materiality
to investors which has been inherent in the
Federal securities law disclosure structure and
has made possible the high levels of voluntary \

*

4
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compliance with those laws which has traditionally 
existed;

2. be included in the U.S. Criminal Code rather than
introduced as an unrelated substantive criminal
provision in the Exchange Act;

4 3. provide for uniform enforcement by the Department
of Justice for all companies, whether or not they 
are publicly owned, rather than inviting the 
inconsistent enforcement and costly and
inefficient duplication inherent in dividing 
responsibility between the Department of Justice 
and SEC; and

4. expressly exclude (i) low-level "facilitating" 
payments and (ii) legitimate payments to promote 
business and generate good will, rather than rely 
on subsequent interpretations of the term 
"corruptly."

We generally prefer the legislation proposed by the 
Carter Administration because it achieves all of the above 
objectives except the last one.

Although the exclusion in H.R. 3815 of ministerial and 
clerical employees from the definition of "foreign officials"

W
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is desirable, we believe it does not go far enough in dealing 
with the first portion of objective 4 listed above. The 
Administration's proposal and H.R. 1602 add the essential 
ingredient by providing that the purpose of such payments must 
be to assist in obtaining or retaining business with a foreign 
government, to direct foreign government business to any 
person, or to influence legislation or regulations of a 
foreign government. Similarly, the Administration's proposal 
and H.R. 1602 need the exclusion of ministerial and clerical

(Iemployees found in H.R. 3815.

C. Comments on Section 1 of H.R. 1602

We favor the approach in H.R. 3815, which omits the 
accounting and related provisions contained in Section 1 of 

H.R. 1602 (and the identical Section 102 of S. 305), thereby 
recognizing the preferability of allowing the SEC to adopt 
rules to regulate the accounting and related matters in issue.

We hold this view even though the Committee has 
objections to the SEC's proposal. These objections are 
reflected in the Committee's comment letter to the SEC which 
questions whether the agency has authority to adopt such rules 

and suggests language changes. Accordingly, our favoring of 
the approach taken by your bill, that these accounting )

regulations are best left to administrative rulemaking which

*

6
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has the necessary greater flexibility, is conditioned on 
whether the SEC adopts its proposed accounting rules.

In any event, if the subject accounting provisions are 
to be adopted by means of legislation, we urge consideration 
of the following suggestions concerning Section 1 of H.R.
1602.

<
1. None of the three subsections of Section 1

excludes immaterial acts or transactions. This is 
inconsistent with the basic approach of the securities laws 
that the courts and the SEC should concern themselves only 
with material items. Although materiality may not be measured 
solely in terms of dollars, a matter can be insignificant 
because of size alone and therefore without adequate basis to 
justify the time or attention of the courts or the SEC.

2. Subsection (2) would require a Reporting Company 
to maintain an adequate system of internal accounting 
controls. The provision assumes that questionable payments 
are made possible by inadequate accounting controls. To the 
contrary, a common characteristic of the cases to date has 
been the deliberate circumvention of internal accounting 
controls. Accordingly, we suggest that any legislative 
solution focus on the observed evil. Creation of slush funds 
from which bribes are paid and the mislabeling (and therefore

7



concealing) of foreign bribes are necessarily the consequence 
of intentional acts which violate existing accounting control 

systems. If additional statutory requirements are in fact 

necessary, the language suggested below at the end of this 

part 2 as an alternative to Subsection (2) will adequately 

define, in our judgment, the class of persons who could 

undertake such schemes and create a statutory prohibition 

which focuses on the conduct which has given rise to concern 

on the part of the Congress and the SEC, without imposing on 

Reporting Companies the requirements included in Subsection 

(2) which are in part not clearly defined and redundant. 

Moreover, the suggested language would eliminate several 

drafting problems identified in our letter to this

Subcommittee dated September 22, 1976.

We recognize that the language of Subsection (2) comes 

from existing auditing guidelines. However, language which 

may provide appropriate guidelines for accountants and define 

the objective of accounting controls is not necessarily 

appropriate for inclusion in a statute, the violation of which 

carries civil and criminal penalties.

Although we believe all issuers should maintain "an 

adequate system of internal accounting controls," we do not 

believe that as a matter of fundamental fairness the failure 

to do so should be made the subject of Federal civil and



criminal penalties in the absence of clearly articulated 
standards as to what would constitute an adequate system. The 
components of such a system are not contained in the
accounting literature. Thus, adoption of this portion of the 
bill in its present form would provide inadequate guidelines 
to issuers as to when they are operating unlawfully. Given 
the difficulty inherent in establishing and defining an 
adequate system for all categories of issuers, we do not 
understand the pressing need to legislate this aspect of 
public accounting, particularly where the foreign payment 
situations disclosed to date have had almost the universal 
characteristic of circumvention of apparently adequate 
internal accounting systems. A far better approach —  one 
tailored to the actual problem —  would be to prohibit
circumvention of an internal system of accounting controls.

In view of the foregoing, we suggest as an alternative 
to Subsection (2) the following language:

"(2) It shall be unlawful for an officer, director or employee of an issuer which has a class of securities registered pursuant to section 12 of this title or which is required to furnish reports pursuant to section 15(d) of this title to circumvent, with intent to deceive as to a matter involving $1,000 or more, the system of accounting records and internal accounting controls maintained by such issuer to record its transactions and account for its assets."
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3. Subsection (3) would make it unlawful to falsify 
accounting books and documents. This provision does not 
require any intent to do an improper act, does not make any 
exception for immaterial inaccuracies and is not limited to 
persons having a management or employment relationship with 
the issuer. Items as trivial as a carelessly prepared expense 
voucher presumably would be included. Another effect of this 
Subsection would be to make willful falsifications of any 

accounting document a felony under Federal law wholly 

irrespective of the amount involved.

According to the Senate Report on S. 3664, the 
Proxmire bill in the 94th Congress, traditional concepts of 

aiding and abetting and joint participation in a violation 
would apply. If this provision is not limited to persons 
connected with the issuer, we believe that this would result 

in a dangerously broad area of potential liability with 
undefined boundaries that would serve no commensurate useful
purpose.

To address these negative consequences we suggest this 
Subsection read as follows:

"(3) It shall be unlawful for any officer,
director, employee or agent of any issuer .
which has a class of securities registered A
pursuant to section 12 of this title or which
is required to file reports pursuant to 
section 15(d) of this title, directly or

*
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indirectly, to falsify, or cause to be 
falsified, with intent to deceive as to a 
matter involving $1,000 or more, any book, 
record, account or document of such issuer 
made or required to be made for any accounting 
purpose."

We wish to suggest one additional point. As set forth 
in the next part of this letter, we believe the sort of 
prohibition contained in Subsection (3) is more appropriate 
for inclusion in the U.S. Criminal Code.

4.  Subsection (4 )  would make it unlawful for any 
person to make false or incomplete statements to an accountant 
in connection with any audit of a Reporting Company. This 
provision would be counterproductive in our opinion because
it would discourage communications with auditors in many

cases. Because this Subsection does not require any intent 
to do an improper act, does not make any exception for 
immaterial inaccuracies, and applies to the most casual oral 
statements, banks, suppliers and customers from whom auditors 
normally seek information in connection with an audit but who 
have no obligation to furnish it might well decline to furnish 
any information to the auditors rather than run the risk of 
an inadvertent violation of a civil and criminal statute.

For the above reasons, we believe Subsection (4 )  

should apply only (i) to persons with specified relationships 
to the Reporting Company, and (ii) to a written communication

*
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c o n ta in in g  a m a te r ia l d e fe c t  wh ich  i s  made w it h  an in te n t  to  

d e c e iv e .

In ord er to  r e f l e c t  th e ab ov e com men ts and fo r  

in c re a se d  c l a r i t y  o f  e x p re s s io n  in  c e r t a in  o th e r  r e s p e c t s  

whi ch  do not  in v o lv e  any ch an ge  o f  su b s ta n c e , we s u g g e s t th a t  

S u b secti o n  (4 ) re ad  as  fo l lo w s :

"(4 ) I t  s h a l l  be u n la w fu l fo r  any  o f f i c e r ,  
d i r e c t o r ,  em pl oy ee  or  age n t o f  any is s u e r  
h e r e in a f t e r  d e s c r ib e d , w it h  in t e n t  to  d e c e iv e , 
d i r e c t ly  or  i n d i r e c t l y

(a ) to  make,  or  ca use  to  be  made, in  
w r it in g  an un tr ue st a te m en t o f  a 
m a te r ia l f a c t ,  or

(b) to  om it to  s t a t e ,  or  ca u se  
an oth er pers on  to  om it to  s t a t e ,  any  
m a te r ia l f a c t  n e c e ssa ry  in  o rd er to  
make sta te m e n ts  made in  w r it in g  by 
su ch  o f f i c e r ,  d i r e c t o r ,  em pl oy ee  or  
a g e n t, in  th e l i g h t  o f  th e
c ir c u m sta n c e s  un der which  th e y  we re  
made, n ot m is le a d in g ,

to  an a cc o u n ta n t in  c o n n ecti o n  w it h  an y a u d it  
o f th e f in a n c ia l  sta te m en ts  o f  an is s u e r  which  
ha s a c la s s  o f  s e c u r i t i e s  r e g is t e r e d  p u rs u an t 
to  s e c t io n  12 o f  t h i s  t i t l e  or  whi ch  i s  
r e q u ir e d  to  f i l e  r e p o r ts  p u rs u an t to  s e c t io n  
15 (d ) o f t h i s  t i t l e ,  or  in  c o n n e c ti o n  w it h  any 
a u d it  o f  th e f in a n c ia l  s ta te m e n ts  o f  an is s u e r  
w it h  r e s p e c t  to  an o f f e r in g  r e g is t e r e d  or  to  
be r e g is t e r e d  un de r th e S e c u r i t ie s  A ct o f 
19 3 3 ."

As in  th e c a se  o f  S u b se c ti o n  ( 3 ) , we b e l ie v e  th a t  in  

vi ew  o f th e n a tu re  o f  t h i s  s t a t u t o r y  p r o v is io n  i t  sh ould  be 

in c lu d ed  in  th e U .S . C ri m in al Cod e,  i f  adop te d a t  a l l ,  and n ot

4
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be added to the Exchange Act. This would also readily permit 
these provisions to be made applicable to all issuers and not 
merely to Reporting Companies.

II. Title II of S. 305

A. Comments on Section 202

Section 202 of Title II would require disclosure of 
the residence and nationality of 5% beneficial owners of 
registered securities. ‘We believe this added disclosure would 
be beneficial. However, such disclosure is already required 
by rules adopted by the SEC which become effective on August 31, 
1977, and we are aware of no reason for substituting a new 
statutory requirement.

B. Comments on Section 203

Section 203 as originally drafted could establish a 
new reporting requirement for holders of record of as little 
as one-half of 1% of a registered equity security. As of this 
writing, however, this provision has undergone substantial 
amendment by the Senate Banking Committee to, among other 
things, maintain the reporting threshold at 5%. We favor 
Section 203, as amended, assuming the Congress determines that 
legislation in this area is needed at all.

*
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I f  i t  i s  c o n s id e re d  a d v is a b le , we wo uld  be  p le a se d  to  

m ee t w it h  you o r members  o f th e  s t a f f  o f  th e  Subc om m it te e to  

d is c u s s  th e s e  comm ents in  g r e a te r  d e t a i l .

R e s p e c tf u ll y  s u b m itt e d ,

Ken ne th  J .  B ia lk in ,  Cha irman
F e d e ra l R e g u la ti o n  o f 

S e c u r i t i e s  Com m itt ee

S te phen  J .  We: W T T h a ir m a n
Ad Hoc Com mitl ee  on  F o re ig n  

Pa ym en ts  Lq< i s l a t i o n

Hon. H arl ey  0 . S ta g g e rs
Hon. Ral ph  H. M e tc a lf e
Hon. R obert  K ru eg er
Hon. C h a rl e s  J . Car ne y
Hon. Ja mes  H. Sch eu er
Hon. Thom as A. Luken
Hon. Ja mes  T. B r o y h il l
Hon. M att he w J . R in a ld o
Hon. W il li am  P ro xm ir e
Hon. H a rri so n A. W il li am s
Hon. W. M ic hae l B lu m en th al
Hon. H ar old  M. W il li am s

1
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Hon . Bob  E c k h a rd t
C h air m an , S u b co m m it te e  on  Con su m er  

P r o t e c t i o n  and  F in a n c e  
C om m it te e  on  I n t e r s t a t e  and  
F o r e ig n  Comm erc e

Hou se  o f  R e p r e s e n ta t iv e s
17 41  L ongw ort h  Hou se  O f f i c e  B u il d in g  
W a s h in g to n , D .C . 20 51 5

D ear M r. C h air m a n :

I  v e ry  much a p p r e c i a t e d  th e  o p p o r t u n i t y ,  s h o r t  
a s  i t  w as,  t o  a p p e a r  b e f o r e  you  i n  c o n n e c t io n  w i th  H .R . 
3815 . I  w ould  be  l e s s  th a n  f r a n k ,  ho w ev er,  i f  I  d id  n o t  
say  I  wa s d i s a p p o i n te d  t h a t  I  wa s u n a b le  to  c o m p le te  my 
d i r e c t  re m a rk s  a n d , t h e r e f o r e ,  lo o k in g  b a ck  on  t h e  m or n
in g ,  I  d id  n o t  f e e l  t h a t  I  h a d  p r e s e n t e d  my f u l l  c a s e .

When I  was  f i n a l l y  re a c h e d  a f t e r  tw o h o u rs  and  
f o r t y  m in u te s  o f  th e  f i r s t  w i t n e s s ,  t h e  h o u r  was  l a t e  
in d e e d .  I  f e l t ,  t h e r e f o r e ,  t h a t  t o  r e a d  e v en  p a r t  o f  my 
s ta t e m e n t ,  a s  th e  o t h e r  w i tn e s s e s  had  d o n e , w ould  be  
c o m p le te ly  i n a p p r o p r i a t e  and  to o  ti m e -c o n s u m in g . T hen , 
my a b b r e v ia te d  re m a rk s  w ere  i n t e r r u p t e d  by  t h e  d i s c u s s i o n  
on  " p a r t i s a n s h i p " .  I  d i d ,  h o w e v er,  f e e l  t h a t  t h a t  was  a 
v a lu a b le  d i s c u s s io n  and  I  t r u s t  t h a t  i t  c l e a r e d  th e  a i r .  
My w r i t t e n  s t a t e m e n t  was  p r e p a r e d  a f t e r  c o n s id e r a b l e  w or k 
an d  w i th  g r e a t  e f f o r t  by  a  g ro u p  o f  s e n i o r  a c c o u n ta n ts  
and  la w y e r s , who c a r e  a b o u t s e e in g  t h i s  p ro b le m  r e a l l y  
s o lv e d .  We a l l  have  c l i e n t s ,  b u t  i n  t h i s  i n s t a n c e  we a r e  
p a r t i s a n  o n ly  to  th e  s e n s e  o f  o u r  p r o f e s s i o n a l  r e s p o n s i 
b i l i t i e s .  I  w ould  hope t h a t  you and  th e  o t h e r  m em be rs  o f  
th e  C om m it te e  and  y o u r  c o u n s e l  w ou ld  g r a n t  u s th e

I
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u n d e r s ta n d in g  t h a t  we cam e b e fo re  yo u  n o t  a s  l o b b y i s t s  
f o r  " s i n i s t e r  v e s te d  i n t e r e s t s " ,  b u t  t o  s h a r e  w it h  you 
o u r  e x p e r ie n c e s  an d  be o f  h e lp .  I  do  hope you f i n d  th e  
ti m e  to  r e a d  my w r i t t e n  s t a t e m e n t .

S in c e  I  d id  n o t  have t h e  o p p o r tu n i ty  t o  f i n i s h  
my o r a l  s t a t e m e n t  b e f o r e  you , may I  h e re  m ost b r i e f l y  
g iv e  you th e  fe w a d d i t i o n a l  p o in t s  I  h ad  w a n te d  t o  m ak e.

You a sk e d  d u r in g  th e  h e a r in g  w h e th e r  o u r  g ro u p  
h a d  a  p r o p o s a l  f o r  a  d i s c l o s u r e  s y s te m . We d o , and  i t  
i s  s e t  f o r t h  on  p a g e  13 , p a ra g ra p h  (h ) o f  my s t a t e m e n t .
I t  i s  p a r t  o f  th e  o v e r a l l  p ro gra m  w h ic h  we reco mmen d and  
w h ic h  we have  in c lu d e d  i n  f i v e  p o in t s , -  co m m en cing  on  page 
10 and  c a r r y in g  th ro u g h  t o  page 15 .

O ur re co m m en d ati o n  f o r  d i s c l o s u r e  i s  q u i t e
s im p le .

A l l  U .S . c o r p o r a t i o n s ,  n o t  j u s t  th o s e  
s u b j e c t  t o  th e  j u r i s d i c t i o n  o f  th e  SEC,  s h o u ld  
make p e r i o d i c  r e p o r t s  to  an  a p p r o p r i a t e  g o v e rn 
m en t ag en c y  o f  a l l  paym ents  ma de  d u r in g  th e  r e 
p o r t i n g  p e r io d  to  g overn m en t o f f i c i a l s  i n  f o r 
e ig n  c o u n t r i e s .  We rec om me nd  no  e x c l u s io n s .
T hus, f a c i l i t a t i n g  paym ents  a s  w e l l  a s  p o s s i b l e  
im p ro p e r paym en ts  w ould  be  i n c lu d e d .

Th e r e p o r t  sh o u ld  i n c lu d e  d e t a i l s  a s  
to  t h e  num ber  o f  o f f i c i a l s  to  whom pay m en ts  have 
b een  ma de an d c o u ld  w e l l  s p e c i f y  th e  am oun ts  o f  
s a y , t h e  t h r e e  l a r g e s t  p a y m e n ts . O th e rw is e , no  
o t h e r  d e t a i l s  w ould  be g iv e n , s u c h  a s  nam e o f  
t h e  c o u n t ry  o r  nam e o f  th e  p a y e e .

T hese  same c o r p o r a t io n s  s h o u ld  r e p o r t  
a t  th e  sam e ti m e  a l l  paym ents  ma de t o  f o r e ig n  
a g e n t s  o r  o t h e r  i n t e r m e d i a r i e s .  Th e r e p o r t  
s h o u ld  be ma de s e p a r a t e l y  f o r  e a q h  a g e n t o r  
in te r m e d ia r y  (w i th o u t  nam in g h im ) , b u t  na m in g 
th e  c o u n t ry  w here  he i s  l o c a t e d ,  a n d  im p o r t a n t l y ,  
d e s c r ib i n g  th e  ty p e s  o f  s e r v i c e s  he  i s  t o  p r o 
v id e  f o r  th e  r e p o r t i n g  c o r p o r a t i o n .

T h ere  s h o u ld  be  a c r im in a l  p e n a l ty  
f o r  f a i l u r e  p r o p e r ly  to  r e p o r t .  E s ta b l i s h m e n t  
o f  th e  c ri m e  w ould  n o t  r e q u i r e  p r o o f  o f  th e  
p u rp o s e  o r  i n t e n t  o f  th e  p a y m e n t,  o n ly  p r o o f  
t h a t  th e  paym ent had  b een  m ad e.

i
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We s h a l l  a t t e m p t  t o  su b m it  to  yo u  a s  q u ic k ly  
a s  p o s s ib l e  s t a t u t o r y  la n g u a g e  to  c o v e r  o u r  p r o p o s a l .

One  p o i n t  I  b e l i e v e  I  was  a b le  t o  ma ke was 
t h a t  we o p p o se  c r i m i n a l i z a t i o n  o f  th e  a c t  o f  p a y m e n t.
We do so  b e c a u s e  we a r e  c o n v in c e d  t h a t  i t  w o n 't  w ork .
We do , ho w ev er,  b e l i e v e  t h a t  a  d i s c l o s u r e  s y s te m  w i l l  
w or k an d  o u r  l o g i c  i s  e s s e n t i a l l y  t h e  f o l l o w in g .

Th e d i s c l o s u r e s ,  v o lu n ta r y  and  i n v o l u n t a r y ,  
a n d  t h e  p u b l i c i t y ,  r e l a t i n g  to  f o r e ig n  p ay m en ts  g e n e r a t e d  
o v e r  t h e  p a s t  t h r e e  y e a r s  o p e n ed  th e  e y e s  o f  o u t s id e  
d i r e c t o r s  a n d  a u d i t  c o m m it te e s  o f  O .S . m u l t i n a t i o n a l  
c o r p o r a t i o n s  t o  t h e  e x t e n t  t o  w h ic h  A m eri can  b u s in e s s  
was  m ak in g s u c h  p a y m e n ts . Th e r e a c t i o n  by  o u t s i d e  d i 
r e c t o r s  wa s s h o c k . I n  m ost  i n s t a n c e s  th e y  a c t e d  imme
d i a t e l y  to  d i r e c t  t h a t  t h e i r  c o r p o r a t i o n s  s h o u ld ,  u n d e r  
no  c i r c u m s ta n c e s ,  make su c h  p a y m e n ts . The y a l s o  o r d e r e d  
th o ro u g h  i n v e s t i g a t i o n s  and  w here  a r e c o r d  o f  pay m en ts  
was fo u n d , p e r s o n n e l  w ere  d i s c i p l i n e d .  B o ard s  o f  d i r e c 
t o r s ,  on  th e  re co m m e n d a ti o n  o f  a u d i t  c o m m it te e s  o r  o th e r  
i n v e s t i g a t i n g  c o m m it te e s , a d o p te d  p o l i c i e s  o u tl a w in g  p a y 
m en ts  f o r  t h e  f u t u r e  a n d  e s t a b l i s h i n g  i n t e r n a l  c o n t r o l s  
to  a s s u r e  t h a t  s u c h  t r a n s a c t i o n s  w ould  no  lo n g e r  be  o f f  
boo k t r a n s a c t i o n s  a n d  w ould  be c l e a r l y  i d e n t i f i e d .

A s u rv e y  c o n d u c te d  by  th e  a c c o u n t in g  f i r m s  who 
a r e  me mb ers o f  o u r  g ro u p  d e m o n s t r a te s  t h a t  i n  a l l  b u t  a 
fe w h a r d - b i t t e n  c a s e s  t h e s e  p o l i c i e s ,  ma ny o f  w h ic h  o u t 
la w  n o t  o n ly  b r i b e s  b u t  f a c i l i t a t i n g  p ay m e n ts  a s  w e l l ,  
c o n t in u e  t o  be s t r i c t l y  e n f o r c e d .  A t t h e  h e a r in g  I  s u b 
m i t t e d  t o  y o u r  c o u n s e l c o p ie s  o f  th e  p o l i c y  s t a t e m e n ts  
a d o p te d  by  26 l a r g e  U .S . c o r p o r a t i o n s .

I t  was  t h e  d i s c l o s u r e  o f  p ay m en ts  t o  th o s e  o u t 
s id e  d i r e c t o r s  (a n d  in  some  c a s e s  t o  to p  m an ag em en t)  an d  
to  th e  p u b l i c ,  w h ic h  p ro m p te d  t h i s  a c t i o n .  In  o t h e r  w o rd s , 
once  o u t s id e  d i r e c t o r s  kn ew  t h e i r  c o r p o r a t i o n s  w ere  m ak in g 
su ch  p a y m e n ts , t h e r e  w a s .n o  q u e s t i o n  b u t  t h a t  th e y  w ould  
mov e to  p u t an  e n d  t o  t h e  p r a c t i c e .

We a r e  c o n v in c e d , t h e r e f o r e ,  on  t h i s  r e c o r d ,  
t h a t  a  F e d e r a l  la w  r e q u i r i n g  r e g u l a r  p e r i o d i c  g a t h e r in g  
o f  t h i s  in f o r m a t io n  an d  p u b l i c l y  r e p o r t i n g  i t  t o  t h e  gov
e rn m e n t w i l l  a s s u r e  t h a t  t h i s  a l r e a d y  f i r m ly  h e ld  v ie w  o f  
b o a rd s  o f  d i r e c t o r s  (now I  b e l i e v e  e q u a l ly  h e ld  by  i n s i d e  
and  o u t s id e  d i r e c t o r s )  w ou ld  be  n o u r is h e d  an d  c o n t in u e d .
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In all of this, we are talking about behavior. 
How do we change behavior of U.S. corporations? The 
behavior of outside board directors and audit committees 
has been abundantly demonstrated. A system which will 
assure the surfacing of the fact that payments are being 
made and subjecting this information to public scrutiny 
will certainly support and continue this behavior.

For those reasons, we are convinced that a 
disclosure system will work. What we all should be look
ing for is something that will work, not some "law and 
order declaration" which will act haphazardly, if at all, 
and will not deter the hardened corporate character.

You well know as a lawyer, that laws which can
not be enforced do not deter. There may be some most brief ,i
in terrorem effect until the true experience under the law
Is demonstrated. Thereafter, it disappears forever.

Again, Mr. Chairman, thank you for your courtesy 
in permitting me to appear before you and for introducing 
me to my erstwhile cousin, "Orville Ferguson". He indeed 
must be a slippery character.

Very sincerely,

cc: Franz Opper, Esq.

[Whereupon, at  11:30 a.m. the subcommittee was adjourned.]
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